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PREFACE

No society can be a crime free society therefore; the institution of prison is indispensable one. I
have strived to cover the advantages and limitations of India’s open prisons. Of India’s 1,328
correctional facilities, 27 are open prisons. There are three categories of open prisons. One category
consists of open farms where inmates do farming and agricultural work assigned to them and live in
open areas with other eligible inmates. Another category consists of open farms where inmates do
farming and agricultural work assigned to them and live in an open farm area with their families
and the families of other eligible inmates. A third category consists of open camps where inmates
work their own trades and occupations and build their own houses where they live with their

families.

Open prison plays a dual purpose of eliminating criminals from society and reformation of
offenders under institutional treatment by covering out conditions which in the first place turned
them to law violators. Open air prison is one of the reformative concept involved by criminal
justice system in attempting prisoners to formulate themselves as a law abiding citizens in the

society.
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1. Introduction

Open jails are minimum security prisons. Only convicted prisoners with good behaviour satisfying
certain norms prescribed in the prison rules are admitted in open jails. The first open prison was
established in Switzerland in 1891, at United States in 1916, Britain it was on 1930, and in the
Netherlands 1950. As per studies by 1975, there were 13 open prisons in England, 25 in the United
States, four each in Sri Lanka and the Australia, three in Hong Kong, two each in New Zealand,
China, Japan, Malaysia, Pakistan, Philippines and Thailand, and 23 in India. The first open prison
was started in 1905 in Bombay Presidency in India. The prisoners were selected from the special

class prisoners of Thane Central Jail, Bombay. However, this open prison was closed in 1910.

There are 1,328 correctional facilities and 77 are Open prisons in India. There are three categories
of open prisons. One category consists of open farms where inmates do farming and agricultural
work assigned to them and live in open areas with other eligible inmates. Another category consists
of open farms where inmates do farming and agricultural work assigned to them and live in an open
farm area with their families and the families of other eligible inmates. A third category consists of
open camps where inmates work their own trades and occupations and build their own houses
where they live with their families. An open prison is any jail in which the prisoners are trusted to
complete their sentences with minimal supervision and perimeter security and are often not locked

up in their prison cells.

Sitarganj in Uttar Pradesh, had the First Open Prison in India. But in reality it cannot be called an
Open Prison because prisoners were kept in an isolated location, away from any township or
village. They did not have any choice to work. They were forced to break soft stone and other types
of minor mineral for the cement industry. Prisoners were made to break stones and clear forest land.

First Rajasthan Jail Committee was set up in Rajasthan in 1962-63.

In the past century groups of prisoners used to be taken and made to work in open areas in order to

extract hard physical labour from them. Prisoners were kept under chains and bar fritters while

1



City Properties
1


working outside prison. Later, chained prisoners were used for the construction work of roads and
canals but no wages paid to the prisoner for such work. In 1877 the first Prison Discipline
Committee was constituted and the committee said that prisoners should not be subjected to menial
and meaningless labour, that touched upon extramural gangs but they did not touch upon the

concept of Open Prison.

Open prison plays a dual purpose of eliminating criminals from society and reformation of
offenders under institutional treatment by covering out conditions which in the first place turned
them to law violators. It has certainly open a new outlook in the jurisdiction of correctional
treatment. The treatment of criminal by society is for the protection of society but since such
treatment is directed to the criminal rather than to crime, its greater object should be his moral
regeneration. Hence the absolute aim of correction is the reformation of criminals not the infliction
of vindictive suffering. It also has an adverse psychological impact on the inmates and accentuates

the problem of maintenance of law and order within the prison.

The inordinate delay in criminal trials is responsible for the large number of under trials and is the
cause of detention of many inmates in the closed prisons. To ensure better efforts and measure for
protecting the rights and dignity of the prisoners and to facilitate the goal of their reformation and
rehabilitation, more open prisons to be set up. Hon'ble Supreme Court of India in the recent years
has come down heavily on the inhuman and degrading conditions in prisons. In many states, the
problems of dilapidated prison structure, overcrowding and congestion, increasing proportion of
undertrial prisoners, inadequacy of prison staff, lack of proper care and treatment of prisoners, etc.,
have been engaging the attention of the press and social activists.

A comparative study show that the Open prison are 78 times cheaper than closed prison. It is

unfortunate that such a unique and successful Open prison system not expanded to the other states

of country and has been subjected to political neglect in its home state.
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2. International Scenario on Prison Reformation and Legislations
An open prison is any jail in which the prisoners are trusted to complete their sentences with
minimal supervision and perimeter security and are often not locked up in their prison cells.

Prisoners may be permitted to take up employment while serving their sentence.

In the UK, open prisons are often part of a rehabilitation plan for prisoners moved from closed
prisons. They may be designated "training prisons" and are only for prisoners considered a low risk

to the public.

The idea of an open prison is often criticized by members of the public and politicians. Prisoners in

open jails do not have complete freedom and are only allowed to leave the premises for specific

purposes, such as going to an outside job.

In Ireland, there has been controversy about the level of escape from open prisons, attributed to the
use of the prison by the Irish Prison Service to transfer prisoners unsuitable for open conditions but
to reduce overcrowding in the closed prisons. The idea of open prisons is to rehabilitate prisoners

rather than to punish them.

2.1 Prisons - World History

Prisons have only been used as the primary punishment for criminal acts in the last few centuries.
Far more common earlier were various types of corporal punishment, public humiliation, penal
bondage, and banishment for more severe offenses, as well as capital punishment. All of which

occur today.

The concept of incarceration was presented circa 1750 as amore humane form of punishment than

the afore mentioned corporal and capital punishment. They originally were designed as a way for




criminals to participate in religious self-reflection and self-reform as a form of penance, hence the

term penitentiary.

Prisons contained both felons and debtors — the latter of which were allowed to bring in wives and
children. The jailer made his money by charging the inmates for food and drink and legal services
and the whole system was rife with corruption. One reform of the sixteenth century had been the
establishment of the London Bridewell as a house of correction for women and children. This was

the only place any medical services were provided.

United Kingdom
18th century

During the eighteenth century, British justice used a wide variety of measures to punish crime,
including fines, the pillory and whipping. Transportation to The United States of America was often
offered, until 1776, as an alternative to the death penalty, which could be imposed for many
offenses including pilfering. When they ran out of prisons in 1776 they used old sailing vessels

which came to be called Aulks as places of temporary confinement.

The most notable reformer was John Howard who, having visited several hundred prisons across
England and Europe, beginning when he was high sheriff of Bedfordshire, published The State of
the Prisons in 1777. He was particularly appalled to discover prisoners who had been acquitted but
were still confined because they couldn't pay the jailer's fees. He proposed that each prisoner should
be in a separate cell with separate sections for women felons, men felons, young offenders and
debtors. The prison reform charity, the Howard League for Penal Reform, takes its name from John

Howard.

The Penitentiary Act which passed in 1779 following his agitation introduced solitary confinement,

religious instruction and a labor regime and proposed two state penitentiaries, one for men and one




for women. These were never built due to disagreements in the committee and pressures from wars
with France and jails remained a local responsibility. But other measures passed in the next few
years provided magistrates with the powers to implement many of these reforms and eventually in

1815 jail fees were abolished.

Quakers such as Elizabeth Fry continued to publicize the dire state of prisons as did Charles
Dickens in his novels David Copperfield and Little Dorrit about the Marshalsea. Samuel Romilly
managed to repeal the death penalty for theft in 1806, but repealing it for other similar offences
brought in a political element that had previously been absent. The Society for the Improvement of
Prison Discipline, founded in 1816, supported both the Panopticon for the design of prisons and the
use of the treadwheel as a means of hard labor. By 1824, 54 prisons had adopted this means of
discipline. Robert Peel's Gaols of 1823 attempted to impose uniformity in the country but local

prisons remained under the control of magistrates until the Prison Act of 1877.

19th century

The American separate system attracted the attention of some reformers and led to the creation of
Millbank Prison in 1816 and Pentonville prison in 1842. By now the end of transportation to
Australia and the use of hulks was in sight and Joshua Jebb set an ambitious program of prison
building with one large prison opening per year. The main principles were separation and hard
labour for serious crimes, using tread wheels and cranks. However, by the 1860s public opinion was
calling for harsher measures in reaction to an increase in crime which was perceived to come from
the 'flood of criminals' released under the penal servitude system. The reaction from the committee
set up under the commissioner of prisons, Colonel Edmund Frederick du Cane, was to increase
minimum sentences for many offences with deterrent principles of 'hard labour, hard fare, and a
hard bed'. In 1877 he encouraged Disraeli's government to remove all prisons from local

government and held a firm grip on the prison system till his forced retirement in 1895. He also
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established a tradition of secrecy which lasted till the 1970s so that even magistrates and

investigators were unable to see the insides of prisons.

1877-1914

The British penal system underwent a transition from harsh punishment to reform, education, and
training for post-prison livelihoods. The reforms were controversial and contested. In 1877-1914
era a series of major legislative reforms enabled significant improvement in the penal system. In
1877, the previously localized prisons were nationalized in the Home Office under a Prison
Commission. The Prison Act of 1898 enabled the Home Secretary to and multiple reforms on his
own initiative, without going through the politicized process of Parliament. The Probation of
Oftenders Act of 1907 introduced a new probation system that drastically cut down the prison
population while providing a mechanism for transition back to normal life. The Criminal Justice
Administration Act of 1914 required courts to allow a reasonable time before imprisonment was
ordered for people who did not pay their fines. Previously tens of thousands of prisoners had been
sentenced solely for that reason. The Borstal system after 1908 was organized to reclaim young
offenders, and the Children Act of 1908 prohibited imprisonment under age 14, and strictly limited
that of ages 14 to 16. The principal reformer was Sir Evelyn Ruggles-Brise. the chair of the Prison

Commission.

Major reforms were championed by The Liberal Party government in 1906—14. The key player was
a prisoner in the Boer war in 1899. He escaped after 28 days and the media, and his own book,
Winston Churchill when he was the Liberal Home Secretary, 1910-11. He first achieved fame as
made him a national hero overnight. He later wrote, "I certainly hated my captivity more than I

have ever hated any other in my whole life...Looking back on those days I've always felt the keenest

[

pity for prisoners and captives." 12] As Home Secretary he was in charge of the nation's penal




system. Biographer Paul Addison says. "More than any other Home Secretary of the 20th century,
Churchill was the prisoner's friend. He arrived at the Home Office with the firm conviction that the
penal system was excessively harsh.” He worked to reduce the number sent to prison in the first
place, shorten their terms, and make life in prison more tolerable, and rehabilitation more likely. His

reforms were not politically popular, but they had a major long-term impact on the British penal

system.

Borstal system

In 1894-5 Herbert Gladstone's Committee on Prisons showed that criminal propensity peaked from
the mid-teens to the mid-twenties. He took the view that central government should break the cycle
of offending and imprisonment by establishing a new type of reformatory, that was called Borstal
after the village in Kent which housed the first one. The movement reached its peak after the first
world war when Alexander Paterson became commissioner, delegating authority and encouraging
personal responsibility in the fashion of the English Public school: cellblocks were designated as
'houses' by name and had a housemaster. Cross-country walks were encouraged, and no one ran
away. Prison populations remained at a low level until after the second world war when Paterson
died and the movement was unable to update itself. Some aspects of Borstal found their way into
the main prison system, including open prisons and housemasters, renamed assistant governors and
many Borstal-trained prison officers used their experience in the wider service. But in general the
prison system in the twentieth century remained in Victorian buildings which steadily became more
and more overcrowded with inevitable results.

United States

In colonial America, punishments were severe. The Massachusetts assembly in 1736 ordered that a
thief, on first conviction, be fined or whipped. The second time he was to pay treble damages, sit
for an hour upon the gallows platform with a noose around his neck and then be carted to the
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whipping post for thirty stripes. For the third offense he was to be hanged. But the implementation
was haphazard as there was no effective police system and judges wouldn't convict if they believed
the punishment was excessive. The local jails mainly held men awaiting trial or punishment and

those in debt.

In the aftermath of independence most states amended their criminal punishment statutes.
Pennsylvania eliminated the death penalty for robbery and burglary in 1786, and in 1794 retained it
only for first degree murder. Other states followed and in all cases the answer to what alternative
penalties should be imposed was incarceration. Pennsylvania turned its old jail at Walnut Street into
a state prison. New York built Newgate state prison in Greenwich Village and other states followed.
But by 1820 faith in the efficacy of legal reform had declined as statutory changes had no
discernible effect on the level of crime and the prisons, where prisoners shared large rooms and

booty including alcohol, had become riotous and prone to escapes.

In response, New York developed the Auburn system in which prisoners were confined in separate
cells and prohibited from talking when eating and working together, implementing it at Auburn
State Prison and Sing Sing at Ossining. The aim of this was rehabilitative: the reformers talked
about the penitentiary serving as a model for the family and the school and almost all the states
adopted the plan (though Pennsylvania went even further in separating prisoners). The system's
fame spread and visitors to the U.S. to see the prisons included de Tocqueville who wrote

Democracy in America as a result of his visit.

However, by the 1860s, overcrowding became the rule of the day, partly because of the long
sentences given for violent crimes, despite increasing severity inside the prison and often cruel
methods of gagging and restraining prisoners. An increasing proportion of prisoners were new

immigrants. As a result of a tour of prisons in 18 states, Enoch Wines and Theodore Dwight




produced a monumental report describing the flaws in the existing system and proposing remedies.
Their critical finding was that not one of the state prisons in the United States was seeking the
reformation of its inmates as a primary goal. They set out an agenda for reform which was endorsed
by a National Congress in Cincinnati in 1870. These ideas were put into practice in the Elmira
Reformatory in New York in 1876 run by Zebulon Brockway. At the core of the design was an
educational program which included general subjects and vocational training for the less capable.

Instead of fixed sentences, prisoners who did well could be released early.

But by the 1890s, Elmira had twice as many inmates as it was designed for and they were not only
the first offenders between 16 and 31 for which the program was intended. Although it had a
number of imitators in different states, it did little to halt the deterioration of the country's prisons
which carried on a dreary life of their own. In the southern states, in which blacks made up more
than 75% of the inmates, there was ruthless exploitation in which the states leased prisoners as
chain gangs to entrepreneurs who treated them worse than slaves. By the 1920s drug use in prisons
was also becoming a problem.

At the beginning of the twentieth century, psychiatric interpretations of social deviance were
gaining a central role in criminology and policy making. By 1926, 67 prisons employed
psychiatrists and 45 had psychologists. The language of medicine was applied in an attempt to
"cure" offenders of their criminality. In fact, little was known about the causes of their behaviour
and prescriptions were not much different from the earlier reform methods. A system of probation
was introduced, but often used simply as an alternative to suspended sentences, and the probation
officers appointed had little training, and their caseloads numbered several hundred making
assistance or surveillance practically impossible. At the same time they could revoke the probation

status without going through another trial or other proper process.




In 1913, Thomas Mott Osborne became chairman of a commission for the reform of the New York
prison system and introduced a Mutual Welfare League at Auburn with a committee of 49 prisoners
appointed by secret ballot from the 1400 inmates. He also removed the striped dress uniform at Sing
Sing and introduced recreation and movies. Progressive reform resulted in the "Big House" by the
late twenties — prisons averaging 2,500 men with professional management designed to eliminate

the abusive forms of corporal punishment and prison labor prevailing at the time.

The American prison system was shaken by a series of riots in the early 1950s triggered by
deficiencies of prison facilities, lack of hygiene or medical care, poor food quality, and guard
brutality. In the next decade all these demands were recognized as rights by the courts. In 1954, the
American Prison Association changed its name to the American Correctional Association and the
rehabilitative emphasis was formalized in the 1955 United Nations Standard Minimum Rules for

the Treatment of Prisoners.

Since the 1960s the prison population in the US has risen steadily, even during periods where the
crime rate has fallen. This is partly due to profound changes in sentencing practices due to a
denunciation of lenient policies in the late sixties and early seventies and assertions that
rehabilitative purposes do not work. As a consequence sentencing commissions started to establish
minimum as well as maximum sentencing guidelines, which have reduced the discretion of parole
authorities and also reduced parole supervision of released prisoners. Another factor that
contributed to the increase of incarcerations was the Reagan administration's "War On Drugs" in the
1980s. This War increased money spent on lowering the number of illegal drugs in the United

States.

Decarceration in the United States includes overlapping reformist and abolitionist strategies, from

"front door" options such as sentencing reform, decriminalisation, diversion and mental health
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treatment to "back door" approaches, exemplified by parole reform and early release into
community supervision programs, amnesty for inmates convicted of non-violent offenses and
imposition of prison capacity limits. While reforms focus on incremental changes, abolitionist
approaches include budget reallocations, prison closures and restorative and transformative justice
programs that challenge incarceration as an effective deterrent and necessary means of
incapacitation. Abolitionists support investments in familial and community mental health,
affordable housing and quality education to gradually transition and jail employees to jobs in other

economic sectors.

Europe

The first public prison in Europe was Le Stinche in Florence, constructed in 1297, copied in several
other cities. The more modern use grew from the prison workhouse (known as the Rasphuis) from
1600 in Holland. The house was normally managed by a married couple, the 'father' and 'mother’,
usually with a work master and discipline master. The inmates, or journeymen, often spent their
time on spinning, weaving and fabricating cloths and their output was measured and those who
exceeded the minimum received a small sum of money with which they could buy extras from the

indoor father.

An exception to the rule of forced labor were those inmates whose families could not look after
them and paid for them to be in the workhouse. From the later 17th century private institutions for

the insane, called the beterhuis, developed to meet this need.

In Hamburg a different pattern occurred with the spinhaus in 1669, to which only infamous
criminals were admitted. This was paid by the public treasury and the pattern spread in eighteenth-
century Germany. In France the use of galley servitude was most common until galleys were

abolished in 1748. After this the condemned were put to work in naval arsenals doing heavy work.
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Confinement originated from the hdpitaux généraux which were mostly asylums, though in Paris

they included many convicts, and persisted up till the revolution.

The use of capital punishment and judicial torture declined during the eighteenth century and
imprisonment came to dominate the system, although reform movements started almost
immediately. Many countries were committed to the goal as a financially self-sustaining institution
and the organization was often subcontracted to entrepreneurs, though this created its own tensions
and abuse. By the mid nineteenth century several countries initiated experiments in allowing the
prisoners to choose the trades in which they were to be apprenticed. The growing amount of
recidivism in the latter half of the nineteenth century led a number of criminologists to argue that
"imprisonment did not, and could not fulfill its original ideal of treatment aimed at reintegrating the

offender into the community".

Exceptions to this trend included France and Italy between the world wars, when there was a huge
increase in the use of imprisonment. The National Socialist state in Germany used it as an important
tool to rid itself of its enemies as crime rates rocketed as a consequence of new categories of
criminal behaviour. Russia, which had only started to reform its penal and judicial system in 1860
by abolishing corporal punishment, continued the use of exile with hard labor as a punishment and
this was increased to a new level of brutality under Joseph Stalin, despite early reforms by the

Bolsheviks.

Postwar reforms stressed the need for the state to tailor punishment to the individual convicted
criminal. In 1965, Sweden enacted a new criminal code emphasising non-institutional alternatives
to punishment including conditional sentences, probation for first-time offenders and the more

extensive use of fines. The use of probation caused a dramatic decline in the number women
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serving long-term sentences: in France the number fell from 5,231 in 1946 to 1,121 in 1980.
Probation spread to most European countries though the level of surveillance varies. In the
Netherlands, religious and philanthropic groups are responsible for much of the probationary care.
The Dutch government invests heavily in correctional personnel, having 3,100 for 4,500 prisoners

in 1959.

However, despite these reforms, numbers in prison started to grow again after the 1960s even in

countries committed to non-custodial policies.

United Nations

Why promote prison reform?

Central to the arguments to promote prison reforms is a human rights argument - the premise on
which many UN standards and norms have been developed. However, this argument is often
insufficient to encourage prison reform programmes in countries with scarce human and financial
resources. The detrimental impact of imprisonment, not only on individuals but on families and
communities, and economic factors also need to be taken into account when considering the need

for prison reforms.

Human rights considerations

A sentence of imprisonment constitutes only a deprivation of the basic right to liberty. It does not
entail the restriction of other human rights, with the exception of those which are naturally

restricted by the very fact of being in prison. Prison reform is necessary to ensure that this principle
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is respected, the human rights of prisoners protected and their prospects for social reintegration

increased, in compliance with relevant international standards and norms.

Imprisonment and poverty

Imprisonment disproportionately affects individuals and families living in poverty. When an income
generating member of the family is imprisoned the rest of the family must adjust to this loss of
income. The impact can be especially severe in poor, developing countries where the state does not
provide financial assistance to the indigent and where it is not unusual for one breadwinner to
financially support an extended family network. Thus the family experiences financial losses as a
result of the imprisonment of one of its members, exacerbated by the new expenses that must be
met - such as the cost of a lawyer, food for the imprisoned person, transport to prison for visits and
so on. When released, often with no prospects for employment, former prisoners are generally
subject to socio-economic exclusion and are thus vulnerable to an endless cycle of poverty,
marginalisation, criminality and imprisonment. Thus, imprisonment contributes directly to the
impoverishment of the prisoner, of his family (with a significant cross-generational effect) and of

society by creating future victims and reducing future potential economic performance.

Public health consequences of imprisonment

Prisons have very serious health implications. Prisoners are likely to have existing health problems
on entry to prison, as they are predominantly from poorly educated and socio-economically
deprived sectors of the general population, with minimal access to adequate health services. Their
health conditions deteriorate in prisons which are overcrowded, where nutrition is poor, sanitation
inadequate and access to fresh air and exercise often unavailable. Psychiatric disorders, HIV

infection, tuberculosis, hepatitis B and C, sexually transmitted diseases, skin diseases, malaria,
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malnutrition, diarrhoea and injuries including self-mutilation are the main causes of morbidity and
mortality in prison. In countries with a high prevalence of TB in the outside community, prevalence
of TB can be up to 100 times higher inside the prisons. In most countries HIV infection in prisons is
significantly higher than within the population outside prison, especially where drug addiction and
risk behaviours are prevalent. Prison staff are also vulnerable to most of the diseases of which

prisoners are at risk.

Prisons are not isolated from the society and prison health is public health. The vast majority of
people committed to prison eventually return to the wider society. Thus, it is not in vain that prisons

have been referred to as reservoirs of disease in various contexts.

Detrimental social impact

Imprisonment disrupts relationships and weakens social cohesion, since the maintenance of such
cohesion is based on long-term relationships. When a member of a family is imprisoned, the
disruption of the family structure affects relationships between spouses, as well as between parents
and children, reshaping the family and community across generations. Mass imprisonment produces

a deep social transformation in families and communities.

The cost of imprisonment

Taking into account the above considerations, it is essential to note that, when considering the cost
of imprisonment, account needs to be taken not only of the actual funds spent on the upkeep of each
prisoner, which is usually significantly higher than what is spent on a person sentenced to non-
custodial sanctions, but also of the indirect costs, such as the social, economic and healthcare

related costs, which are di?cult to measure, but which are immense and long-term.
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The Benchmarks For Action In Prison Reform: The United Nations Standards

And Norms

Key among standards and norms that relate directly to prison reform are:

* United Nations Standard Minimum Rules for the Treatment of Prisoners

Body of Principles for the Protection of All Persons under Any Form of Detention and

Imprisonment

* Basic Principles for the Treatment of Prisoners

 United Nations Standard Minimum Rules for Non-Custodial Measures (Tokyo Rules)

» United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures

for Women Offenders (Bangkok Rules)

Other UN instruments relevant to the prison system:

» Universal Declaration of Human Rights

* International Covenant on Economic, Social and Cultural Rights

* International Covenant on Civil and Political Rights

» The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment

* Basic Principles for the Treatment of Prisoners

» UN Declaration on the Protection of All Persons from Enforced Disappearance

* Convention on the Elimination of All Forms of Racial Discrimination

16




» Convention on the Elimination of All Forms of Discrimination Against Women

* Code of Conduct for Law Enforcement Officials

* Basic Principles on the use of Force and Firearms by Law Enforcement Officials

» Safeguards guaranteeing protection of the rights of those facing the death penalty

* UN Recommendations on Life Imprisonment

* Basic principles on the use of restorative justice programs in criminal matters

» Kampala Declaration on Prison Conditions in Africa

Arusha Declaration on Good Prison Practice

2.2 Compendium Of United Nations Standards And Norms In Crime Prevention
And Criminal Justice

The Compendium of United Nations standards and norms in crime prevention and criminal justice
contains the instruments in the area of crime prevention and criminal justice adopted by the

international community in more than sixty years.

Over the years a considerable body of United Nations standards and norms related to crime
prevention and criminal justice has emerged, covering a wide variety of issues such as justice for
children, the treatment of offenders, international cooperation, good governance, victim protection
and violence against women. The standards and norms have made a significant contribution to
promoting more effective and fair criminal justice structures in three dimensions. Firstly, they can
be utilized at the national level by fostering in-depth assessments leading to the adoption of
necessary criminal justice reforms. Secondly, they can help countries to develop subregional and

regional strategies. Thirdly, globally and internationally, the standards and norms represent "best
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practices" that can be adapted by States to meet national needs. The first edition of the

Compendium was published in 1992. The second edition was issued in 2006.

The present edition of the Compendium includes a number of new standards and norms that have
been developed in the areas of treatment of prisoners, women offenders, legal aid, judicial integrity,
justice for children and violence against women, as well as the declarations of the most recent
United Nations congresses on crime prevention and criminal justice.

This updated version of the Compendium has been structured in five parts:

1. Persons in custody, non-custodial sanctions and restorative justice

2. Justice for children

3. Crime prevention, violence against women and victim issues

4. Good governance, the independence of the judiciary, the integrity of criminal justice

personnel and access to legal aid

5. Legal, institutional and practical arrangements for international cooperation
It is hoped that this updated version of the Compendium will contribute to a wider awareness and
dissemination of the United Nations standards and norms in crime prevention and criminal justice
and, consequently, will reinforce the respect for the rule of law and human rights in the

administration of justice.

Unodc's Integrated And Multi-Disciplinary Approach To Prison Reform
Strategy

It is of utmost importance that prison reform is not regarded in isolation from broader criminal
justice reform. UNODC believes that effective prison reform is dependent on the improvement and
rationalisation of criminal justice policies, including crime prevention and sentencing policies, and

on the care and treatment made available to vulnerable groups in the community. Reform of the
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prison system should therefore always take into account the needs relating to the reform of the
criminal justice system as a whole and employ an integrated, multi-disciplinary strategy to achieve
sustainable impact. Thus, reform initiatives will usually need to also encompass criminal justice
institutions other than the prison service, such as the judiciary prosecution and police service, as

relevant.

An integrated approach also takes account of areas that are typically not regarded as part of the
"criminal justice system". These include, for example, the development of substance dependence
treatment programmes in the community or psycho-social counselling programmes, to which
certain offenders may be diverted, rather than being imprisoned, thus ensuring that services in
prison are not overstretched, trying to meet the needs of a growing number of prisoners with special

needs.

The integrated strategy to prison reform can benefit immensely from the establishment and
development of collaboration and partnerships with other UN agencies and other international and

national organisations engaged in complementary programmes.

The Matic Areas Of Work In The Field Of Prison Reform And Alternatives To

Imprisonment

UNODC's technical assistance in the area of prison reform covers the following thematic areas:

* pre-trial detention;

* prison management;

« alternative measures and sanctions; social reintegration.

A cross-cutting theme relevant to all prison related interventions is healthcare, including specifically

the prevention, management and treatment of HIV/AIDS and drug dependency.
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Pre-trial detention

There are three main issues that need to be taken into consideration in the context of pre-trial
detention: firstly, pre-trial detention is overused in most countries worldwide and in many
developing countries the size of the pre-trial prisoner population is larger than that of the convicted
prisoner population. This situation contradicts the provisions in international standards, including
ICCPR, that provide for the limited use of pre-trial detention, only when certain conditions are
present. Secondly, pre-trial detention is the period most open to abuse in the criminal justice
process. Recognizing the particular vulnerability of pre-trial detainees, international human rights
instruments provide for a large number of very specific safeguards to ensure that the rights of
detainees are not abused, that they are not ill-treated and their access to justice not hindered.
Thirdly, although pre-trial detainees should be presumed innocent until found guilty by a court of
law, and treated as such, conditions in pre-trial detention are often much worse than those of prisons
for convicted prisoners. In addition, the lack of resources for prisons in many low-income countries
means that people in detention do not have access to legal advice and assistance, with the result
being that they may overstay on remand, and/or not receive a fair trial, further adding to the
congestion of prisons. Therefore, improving access to justice, supporting legal and paralegal aid
programmes, improving information management and cooperation between courts and prisons, to
speed up the processing of cases, as well as assisting with the development of safeguards for pre-
trial detainees, such as independent monitoring and inspection mechanisms, comprise important

elements of UNODC's work in the field of penal reform.

Prison Management
In order for a prison system to be managed in a fair and humane manner, national legislation,
policies and practices must be guided by the international standards developed to protect the human

rights of prisoners. Prison authorities have a responsibility to ensure that the supervision and
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treatment of prisoners is in line with the rule of law, with respect to individuals' human rights, and
that the period of imprisonment is used to prepare individuals for life outside prison following
release. But often national legislation and rules relating to the management of prisons are outdated
and in need of reform. In many countries the prison department is under the authority of police or
military institutions and managers and staff have received no specific training regarding prison
management. Staff morale is usually low and effective leadership to drive prison reform is lacking.
Information collection and management systems are also very inadequate (or non-existent) in many
prison systems worldwide, hindering the development of sound policies and strategies based on
reliable, factual data. UNODC can provide much assistance in reforming national legislation,
developing training programmes for prison managers to improve their leadership role and staff to
apply international standards and norms in their daily practice, and by contributing to the

institutional capacity building of prison administrations.

Alternative Measures and Sanctions

Overcrowding is a key concern in almost all prison systems worldwide, while punitive criminal
policies, as well as a shortage of social protection services in the community, continue to contribute
to the rapid growth of the prison population in many countries. As mentioned earlier, overcrowding
is the root cause of many human rights violations in prisons. Solutions to overcrowding need to be

explored and implemented in almost all countries in which UNODC is operational.

While overcrowding can be temporarily decreased by building new prisons, practice shows that
trying to overcome the harmful effects of prison overcrowding through the construction of new
prisons does not provide a sustainable solution. In addition, building new prisons and maintaining
them is expensive, putting pressure on valuable resources. Instead, numerous international

instruments recommend a rationalization in sentencing policy, including the wider use of

21




alternatives to prison, aiming to reduce the number of people being isolated from society for long

periods.

The use of non-custodial sanctions and measures also reects a fundamental change in the approach
to crime, offenders and their place in society, changing the focus of penitentiary measures from
punishment and isolation, to restorative justice and reintegration. When accompanied by adequate
support for offenders, it assists some of the most vulnerable members of society to lead a life
without having to relapse back into criminal behavior patterns. Thus, the implementation of penal
sanctions within the community, rather than through a process of isolation from it, offers in the long
term better protection for society. Supporting the introduction and implementation of non-custodial

sanctions and measures is therefore a key element of UNODC's work in the area of prison reform.

Social Reintegration

One of the principle objectives of the United Nations in the area of prison reform is to contribute to
the successful reintegration of prisoners into society following their release. Social reintegration
initiatives should start as early as possible within the criminal justice process in order to have
maximum effect. This means that diversion from the criminal justice process (especially of
vulnerable groups) to appropriate treatment programmes, non-custodial sanctions, instead of
isolation from society and purposeful activities and programmes in prisons, can all be considered as
elements of a comprehensive "social reintegration" policy. Interventions to support former prisoners
following release from prison, continuum of care in the community for those in need, will all be
more effective if the period in prison is used to prepare a prisoner for re-entry to society. This policy
requires close coordination between criminal justice institutions and social protection and health
services in the community and probation services where they exist. UNODC can offer key support

and advice in this area, including supporting the development of social reintegration programmes in
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prisons and in assisting with the planning and implementation of continuum of care and support in

the community.

Healthcare

Equivalence of healthcare and the right to health is a principle that applies to all prisoners, who are
entitled to receive the same quality of medical care that is available in the community. However,
this right is rarely realised in prisons, where usually healthcare services are extremely inadequate.
Prison health services are almost always severely under-funded and understaffed and sometimes
non-existent. Most of the time under the responsibility of the authority in charge of the prisons
administration, prison health services work in complete isolation from national health authorities,
including national HIV and national TB programmes. Specific women's health needs are rarely

addressed.

The right to health includes not only the access to preventive, curative, reproductive, palliative and
supportive health care but also the access to the underlying determinants of health, which include:
safe drinking water and adequate sanitation; safe food; adequate nutrition and housing; safe health
and dental services; healthy working and environmental conditions; health-related education and

information and gender equality.

Technical assistance provided by UNODC in this area is based on the premise that penal reform and
health in prisons are interrelated, and that an integrated strategy needs to be adopted in addressing
the enormous challenge of HIV/AIDS and other transmissible diseases such as tuberculosis (TB) in
prison settings. Improved prison management and prison conditions are fundamental to developing
a sustainable health strategy in prisons. In addition, prison health is an integral part of public health,

and improving prison health is crucial for the success of public health policies.
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2.3 International Guidelines:

The International Covenant on Civil and Political Rights (ICCPR) remains the core international
treaty on the protection of the rights of prisoners. India ratified the Covenant in 1979 and is bound
to incorporate its provisions into domestic law and state practice. The International Covenant on
Economic, Social and Cultural Rights (ICESR) states that prisoners have a right to the highest
attainable standard of physical and mental health. Apart from civil and political rights, the so called
second generation economic and social human rights as set down in the ICESR also apply to the

prisoners.

On the issue of prison offences and punishment, the standard minimum rules are very clear. The
rules state that, no prisoner shall be punished unless he or she has been informed of the offences
alleged against him/her and given a proper opportunity of presenting his/her defense™. It
recommends that corporal punishment, by placing in a dark cell and all ,cruel, in-human or
degrading punishments shall be completely prohibited as a mode of punishment and disciplinary

action® in the jails.

The cost of imprisonment

Taking into account the above considerations, it is essential to note that, when considering the cost
of imprisonment, account needs to be taken not only of the actual funds spent on the upkeep of each
prisoner, which is usually significantly higher than what is spent on a person sentenced to non-
custodial sanctions, but also of the indirect costs, such as the social, economic and healthcare

related costs, which are di?cult to measure, but which are immense and long-term.
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3. Historical Review of Prison Reforms in India

Bureau of Police Research & Development, Ministry of Home Affairs, Government of India has
drafted a policy " National Policy on Prison Reforms and Correctional Administration" in 2007.
They had mentioned - Broadly speaking, the existence of prisons in our society is an ancient
phenomenon since vedic period where the anti-social elements were kept in a place identified by the
rulers to protect the society against crime. Prisons’ were considered as a ‘House of Captives’ where

prisoners were kept for retributory and deterrent punishment.

John Locke, the great English political theorist of seventeenth century expressed that men were
basically good but laws were still needed to keep down ’the few desperate men in society’. The aim
of the society as expressed in its criminal law is to safeguard its own existence to maintain order
and to make it possible for all citizens to lead a good life, free from molestation of others. The law
enforcement agencies have been given the powers by the society to curtail the freedom of its

citizens by taking them into custody in connection with their deviant conduct.

Before the 1700’s, governments seldom imprisoned criminals for punishment. Instead, people were
imprisoned while awaiting trial or punishment. Common punishments at that time included
branding, imposing fines, whipping, and capital punishment (execution). The authorities punished
most offenders in public in order to discourage other people from breaking the law. Some criminals

were punished by being made to row the oars on ships called galleys.

However, English and French rulers kept their political enemies in such prisons as the Tower of
London and the Bastille in Paris. In addition, people who owed money and defaulted on payments
were held in debtors prisons. In many such cases, offenders’ families could stay with them and

come and go as they pleased. But the debtors had to stay in prison until their debts were settled.
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During the 1700’s, many people including British Judge Sir William Blackstone criticized use of
executions and other harsh punishments. As a result, governments turned more and more to

imprisonment as a form of punishment.

Early prisons were dark, dirty and overcrowded. They locked all types of prisoners together,
including men, women, children, dangerous criminals, debtors and the insane. During the late
1700’s, the British reformer John Howard toured Europe to observe prison conditions. His book
The State of the Prisons in England and Wales (1777) influenced the passage of a law that led to
the construction of the first British prisons designed partly for reform. These prisons attempted to

make their inmates feel penitent (sorry for doing wrong) and became known as penitentiaries.

In 1787, a group of influential Philadelphians, mostly Quakers, formed the Philadelphia Society for
Alleviating the Miseries of Public Prisons (now the Pennsylvania Prison Society). They believed
that some criminals could be reformed through hard work and meditation. The Quakers urged that
dangerous criminals be held separately from nonviolent offenders and men and women prisoners be
kept apart. These ideas became known as the Pennsylvania System, and were put into practice in
1790 at Philadelphia’s Walnut Street Jail. This prison is considered the first prison in the United

States.

The Pennsylvania System was the first attempt to rehabilitate criminals by classifying and
separating them on the basis of their crimes. As a result, the most dangerous inmates spent all their
time alone in their cells. In time, however, the system failed, chiefly because overcrowding made

such separation impossible.

During the eighteenth century, New York prison officials developed two major systems of prison
organization - the Auburn System and the Elmira System. The Auburn System, introduced at

Auburn (N.Y.) Prison in 1821, became widely adopted. Under this system, prisoners stayed in
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solitary confinement at night and worked together during the day. The system emphasized silence.
Prisoners could not speak to, or even look at one another. Prison officials hoped that this silence and
isolation would cause inmates to think about their crimes and reform. They believed that the
prisoners’ spirit must be broken before reform could take place. However, the system failed partly

because the rigid rules and isolation drove inmates insane.

The contemporary prison administration in India is a legacy of the British Rule. Lord Macaulay,
while presenting a note to the Legislative Council in India on December 21, 1835, for the first time,
pointed out the terrible inhumane conditions prevalent in Indian prisons and he termed it as a

shocking to humanity. He recommended that a committee be appointed to suggest measures to
. o nd . . .
improve discipline in prisons. Consequently, on 2 January, 1836, a Prison Discipline Committee

was constituted by Lord William Bantick for this purpose. The committee submitted their report in
1838 to Lord Auckland, the then Governor General which revealed prevalence of rampant
corruption in the subordinate establishments, the laxity in discipline and the system of employing
prisoners on extramural labour on public roads. The committee recommended more rigorous
treatment of prisoners and rejected all notions of reforming criminals lodged in the prison through

moral and religious teaching, education or any system of rewards for good conduct.

Sir John Lawrence, a renowned jurist, again examined the conditions of Indian prisons in 1864.
Consequently Second Commission of Enquiry to look into prison management and discipline was
appointed by Lord Dalhousie. The commission in their report did not dwell upon, the concept of
reformation and welfare of prisoners. It, instead, laid down a system of prison regimentation

occasioned with physical torture in the name of prison discipline.
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However, the commission made some specific recommendations in respect of accommodation, diet,
clothing, bedding, medical care of prisoners only to the extent that these were incidental to

discipline and management of prisons and prisoners.

A Conference of Experts was held in 1877 to inquire into the prison administration in detail. The
conference resolved that a Prison Law should be enacted which could secure uniformity of system
and to address such basic issues which were to be reckoned for deciding term of sentence. In
pursuance to the resolution passed in this conference, a draft Prison Bill was actually prepared but

finally postponed due to unfavourable circumstances.

The Fourth Jail Commission was appointed by Lord Dufferin in 1888 to inquire into the prison
administration. This commission reiterated that the uniformity could not be achieved without the
enactment of a single Prisons Act. Again, a consolidated Prisons Bill was prepared providing some
rigorous prison punishments such as gunny clothings, imposition of irons on hands and feet, penal

diet, solitary confinement and whipping. This Bill was circulated to all local Governments by the
: th . . . .
Home Secretary to the Government of India on 25 March, 1893 with a view to obtaining their

views. It was later presented to the Governor General in Council and ultimately Prisons Act of 1894
came into existence which is the current law governing management and administration of prisons.
It has remained into force for over 112 years including 58 years after our independence. It has
hardly undergone any substantial change during all these years despite lot of new thinking having

emerged respecting objectives, management and administration of prisons.

The process of review of prison problems in the country, continued even after the enactment of
Prisons Act, 1894. The first ever comprehensive study was launched on this subject with the
appointment of All India Jail Committee (1919-1920). 1t is indeed a major landmark in the history

of prison reforms in India and is appropriately called the corner stone of modern prison reforms in
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the country. For the first time, in the history of prison administration, reformation and rehabilitation
of offenders were identified as one of the objectives of prison administration.
The committee made following recommendations: -

(1) The care of prisoners should be entrusted to the adequately trained staff
drawing sufficient salary to render faithful service.

(i) The separation of executive/custodial, ministerial and technical staff in
prison service.

(ii1) The diversification of the prison institutions i.e. separate jail for various
categories of prisoners and a minimum area of 675 Sq. Feet (75 Sq. Yards)
per prisoner was prescribed within the enclosed walls of the prison.

It is ironical that the recommendations made by this Committee could not be implemented due to

unconducive political environment.

The constitutional changes brought about by the Government of India Act of 1935, which resulted
in the transfer of the subject of prisons in the control of provincial governments, further reduced the
possibilities of uniform implementation of the recommendations of the Indian Jails Committee
1919-1920 in the country. However, the period from 1937 to 1947 was important in the history of
Indian prisons because it aroused public consciousness and general awareness for prison reforms at
least in some progressive States like, West Bengal, Tamil Nadu, Maharashtra etc. Efforts of some of
the eminent freedom fighters who had known first hand the conditions in prisons succeeded in
persuading the governments of these progressive States to appoint committees to further enquire
into prison conditions and suggest improvements in consonance with their local conditions.
Some of the Committees appointed during the period were:-
(1) The Mysore Committee on Prison Reforms, 1940-41;

(i1) The U.P. Jail Reforms Committee, 1946; and
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(i1i1)) The Bombay Jail Reforms Committee, 1946-48.

It was around this period that such progressive legislations as :-
(1) The Bombay Probation of Offenders Act, 1936;
(i) The C.P. and Berar Conditional Release of Prisoners Act, 1936;

(ii1) The U.P. First Oftfenders Probation Act, 1938, were passed

In the late thirties, the U.P. Government appointed a Jail Enquiry Committee and in pursuance of
its recommendations, the first Jail Training School in India was established at Lucknow in 1940
for the training of jail officers and warders. When India gained independence in 1947, the memories
of horrible conditions in prisons were still fresh in the minds of political leaders and they, on
assumption of power, embarked upon effecting prison reforms. However, the Constitution of India
which came into force in 1950 retained the position of the Government of India Act, 1935 in the
matter of prisons and kept ‘Prisons’ as a State subject by including it in List II—State List, of the

Seventh Schedule (Entry 4).

The first decade after independence was marked by strenuous efforts for improvements in living
conditions in prisons. A number of Jail Reforms Committees were appointed by the State
Governments, to achieve a certain measure of humanization of prison conditions and to put the
treatment of offenders on a scientific footing. Some of the committees which made notable
recommendations on these lines were:-

(i) The East Punjab Jail Reforms Committee, 1948-49;

(i1) The Madras Jail Reforms Committee, 1950-51;

(i11) The Jail Reforms Committee of Orissa, 1952-55;

(iv) The Jail Reforms Committee of Travancore and Cochin, 1953-55;

(v) The U.P. Jail Industries Inquiry Committee, 1955-56; and
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(vi) The Maharashtra Jail Industries Reorganization Committee, 1958-59.

While local Committees were being appointed by State Governments to suggest prison reforms, the
Government of India invited technical assistance in this field from the United Nations. Dr. W. C.
Reckless, a UN. Expert on Correctional Work, visited India during the years 1951-52 to study
prison administration in the country and to suggest ways and means of improving it. His report ‘Jail
Administration in India’ is another landmark document in the history of prison reforms. He made a
plea for transforming prisons into reformation centres and advocated establishment of new prisons.
Some of the salient recommendations made by Dr. W. C. Reckless are as under :-
(i)  Juvenile delinquents should not be handed over by the courts to the prisons
which are meant for adult offenders.
(ii) A cadre of properly trained personnel was essential to man prison services.

(111) Specialized training of correctional personnel should be introduced.

(iv) Outdated Prison Manuals be revised suitably and legal substitutes be

introduced for short sentences.

(v) Full time Probation and Revising Boards be set up for the after- care services
and also the establishment of such boards for selection of prisoners for

premature release.

(vi) An integrated Department of Correctional Administration be set up in each
State comprising of Prisons, Borstals, Children institutions, probation services

and after-care services.

(vil) An Advisory Board for Correctional Administration be set up at the Central
Government level to help the State Governments in development of

correctional programmes.

(viii) A national forum be created for exchange of professional expertise and

experience in the field of correctional administration.
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(ix) A conference of senior staff of correctional departments be held periodically at

regular intervals.

The year 1952 witnessed a significant break-through in national coordination on correctional work
as in that year the Eighth Conference of the Inspectors General of Prisons was held after a lapse

of 17 years.

In pursuance to the recommendations made by the Eighth Conference of the Inspectors General of
Prisons and also by Dr. W. C. Reckless, the Government of India appointed the All India Jail
Manual Committee in 1957 to prepare a Model Prison Manual. The All India Jail Manual
Committee was also asked to examine the problems of prison administration and to make suitable
suggestions for improvements to be adopted uniformly throughout the country. In pursuance to the
recommendations made by Dr. W. C. Reckless and also by the All India Jail Manual Committee, the
Central Bureau of Correctional Services was set up under the Ministry of Home Affairs in 1961 to
formulate a uniform policy and to advise the State Governments on the latest methods relating to
jail administration, probation, after-care, juvenile and remand homes, certified and reformatory

schools, Borstals and protective homes, suppression of immoral traffic, etc.;

The Central Correctional Bureau observed the year 1971 as “Probation Year” all over the country.
The purpose was to create a general awareness amongst the principal branches of the criminal
justice system, viz., the judiciary, the police, the prosecution and the correctional administration

about the use of probation as an effective non-institutional mode of treatment for the convicts.

In 1972, the Ministry of Home Affairs, Government of India, appointed a Working Group on
Prisons which presented its report in 1973. This Working Group brought out in its report the need

for a National Policy on Prisons. Its salient features are as under: -
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(1)

(i)

(iii)

(iv)

v)

(vi)

(vii)

To make effective use of alternatives to imprisonment as a measure of

sentencing policy.

Emphasised the desirability of proper training of prison personnel and

improvement in their service conditions

To classify and treat the offenders scientifically and laid down principles of

follow-up and after-care procedures.

That the development of prisons and the correctional administration should
no longer remain divorced from the national development process and the
prison administration should be treated as an integral part of the social

defence components of national planning process.

Identified an order of priority for the development of prison administration.

The certain aspects of prison administration be included in the Five Year

Plans.

An amendment to the Constitution be brought to include the subject of
prisons and allied institutions in the Concurrent List, the enactment of
suitable prison legislation by the Centre and the States, and the revision of

State Prison Manuals be undertaken.

In 1964, the Central Bureau of Correctional Services was transferred from the Ministry of Home
Affairs to the newly created Department of Social Security, now known as Department of Social
Justice and Empowerment under the Ministry of Human Resource Development. However, the
Bureau continued to be attached to the Ministry of Home Affairs for various matters concerning

prison administration and reforms. Its Director was latter designated as Ex-officio Prison Advisor.
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In 1971, the Bureau was reorganized into the National Institute of Social Defence to review

policies and programmes in the field of Social Defence. |

In spite of the fact that the administration and management of prisons falls under the jurisdiction of
State Governments and Union Territory Administrations, the Government of India, has, of late, been
seriously concerned about the highly unsatisfactory prison conditions obtaining in many parts of the
country. The scheme for the modernization of prisons and improvement in the living conditions of
prisoners initiated by the Ministry of Home Affairs during 1977-79 was indicative of a growing
awareness for providing a thrust towards the development of prisons in keeping with certain
minimum norms. This trend took a definite shape when the Seventh Finance Commission went
into the question of upgrading the standards of prison administration on the basis of a

comprehensive assessment of the requirements in this regard. \

The Seventh Finance Commission in its Report of 1978, on an analysis of the material received
from the Ministry of Home Affairs and the Department of Social Welfare in the Government of
India and that obtained by it from State Governments, recognized that prisons had been neglected
for far too long and that there had been practically no improvement in their physical environments
or in the method of handling inmates. Although the Commission did not regard itself competent to
lay down the requirements of modernization of prisons and correctional services, it did identify

certain basic areas needing urgent attention.

The Seventh Finance Commission took a view that priority should be given:-

(a) To ensure that adequate direct expenditure was incurred on the prisoners;

(b) To bring improvements in amenities in respect of water supply, sanitary facilities,

electrification, etc. and,
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(c) To provide the construction of additional prison capacities in States where these

were found short of the minimum requirements.

The Seventh Finance Commission considered it necessary that a norm of Rs. 3 per head for diet
and Rs. 1 per prisoner for other items like, medicine, clothing etc per day should be a minimum,
and that inclusive of prison overheads (not including the headquarters cost of direction and
administration) a minimum of Rs. 6 per day per prisoner should be provided for in all the States.
Accordingly, the Commission recommended an allocation of Rs. 48.31 crores for the States which

were found lagging behind in these respects.

The Government of India convened a Conference of Chief Secretaries of all the States and Union
Territories on April 9, 1979, in order to assess the gaps in the existing prison management system
and to lay down guidelines for standardization of prison conditions throughout the country. This
Conference made a detailed examination of the issues pertaining to prison administration and on the
basis of the consensus arrived at the Conference, the Government of India requested the State

Governments and Union Territory Administrations:-

(1) to revise their prison manuals on the lines of the Model Prison Manual by the

end of the year;

(i1) to appoint Review Committees for the undertrial prisoners at the district and

state levels;

(iii) to provide legal aid to indigent prisoners and to appoint whole-time or part-

time law officers in prisons;

(iv) to enforce existing provisions with respect to grant of bail and to liberalize bail

system after considering all its aspects ;
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™)

(vi)

(vii)

(viii)

(ix)

x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

to strictly adhere to the provisions of the Code of Criminal Procedure, 1973,

with regard to the limitations on time for investigation and inquiry;

to ensure that no child in conflict with law be sent to the prison for want of

specialized services under the Central Children Act, 1960.

to have at least one Borstal School set up under the Borstal Schools Act, 1929

for youthful offenders in each State;

to create separate facilities for the care, treatment and rehabilitation of women

offenders;

to arrange for the treatment of lunatics in specialized institutions;

to provide special camp accommodation under conditions of minimum security

to political agitators coming to prisons;

to prepare a time bound programme for improvement in the living conditions
of prisoners with priority attention to sanitary facilities, water supply,

electrification and to send it to the Ministry of Home Affairs for approval;

To develop systematically the programmes of education, training and work in
prisons;

To strengthen the machinery for inspection, supervision and monitoring of
prison development programme and to ensure that the financial provisions

made for upgradation of prison administration by the Seventh Finance

Commission are properly utilized;

To organize a systematic programme of prison personnel training on State and

Regional level,;

To abolish the system of convict officers in a phased manner;
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(xvi) To mobilize additional resources for modernization of prisons and development

of correctional services in prison;

(xvii) To set up a State Board of Visitors to visit prisons at regular periodicity and to
report on conditions prevailing in the prisons for consideration of the State

Government;

(xviil) To examine and furnish views to Government of India on proposal for setting

up of the National Board of Visitors.

The Government of India has constituted an All India Committee on Jail Reforms under the
chairmanship of Mr Justice A. N. Mulla in 1980 the committee submitted their report in 1983. This
committee examined all aspects of prison administration and made suitable recommendation
respecting various issues involved. A total of 658 recommendations made by this committee on
various issues on prison management were circulated to all States and UTs for its implementation,
because the responsibility of managing the prisons is that of the State Governments as ‘Prisons’is a
‘State’ subject under the List [I—State List of the Seventh Schedule (Entry 4) of the Constitution
of India. The Committee has also suggested that there is an immediate need to have a national
policy on prisons and proposed a draft National Policy on Prisons as per the brief details given as
under:-
GOALS AND OBJECTIVES

Prisons in the country shall endeavour to reform and reassimilate offenders in the social

milieu by giving them appropriate correctional treatment.

MODALITIES
D Incorporation of the principles of management of prisons and treatment of

offenders in the Directive Principles of the State Policy embodied in Part IV

of the Constitution of India;
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(1D

(111

(Iv)

(V)

(VD)

(VII)

Inclusion of the subject of prisons and allied institutions in the Concurrent

List of the Seventh Schedule to the Constitution of India; and

Enactment of uniform and comprehensive legislation embodying modern
principles and procedures regarding reformation and rehabilitation of

offenders.

There shall be in each State and Union Territory a Department of Prisons
and Correctional Services dealing with adult and young offenders — their
institutional care, treatment, aftercare, probation and other non-institutional

services.

The State shall endeavour to evolve proper mechanism to ensure that no
undertrial prisoner is unnecessarily detained. This shall be achieved by
speeding up trials, simplification of bail procedures and periodic review of
cases of undertrial prisoners. Undertrial prisoners shall, as far as possible, be

confined in separate institutions.

Since it is recognized that imprisonment is not always the best way to meet
the objectives of punishments the government shall endeavour to provide in
law new alternatives to imprisonment such as community service,
forfeiture of property, payment of compensation to victims, public censure,
etc., in addition to the ones already existing and shall specially ensure that
the Probation of Offenders Act, 1958, is effectively implemented throughout

the country.

Living conditions in every prison and allied institution meant for the

custody, care, treatment and rehabilitation of offenders shall be compatible
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(VIII)

(IX)

(X)

(XT)

(XID)

with human dignity in all aspects such as accommodation, hygiene,
sanitation, food, clothing, medical facilities, etc. All factors responsible for
vitiating the atmosphere of these institutions shall be identified and dealt

with effectively.

In consonance with the goals and objectives of prisons, the State shall
provide appropriate facilities and professional personnel for the
classification of prisoners on a scientific basis. Diversified institutions shall
be provided for the segregation of different categories of inmates for proper

treatment.

The State shall endeavour to develop the field of criminology and penology
and promote research on the typology of crime in the context of emerging
patterns of crime in the country. This will help in proper classification of

offenders and in devising appropriate treatment for them.

A system of graded custody ranging from special security institutions to
open institutions shall be provided to offer proper opportunities for the

reformation of offenders according to the progress made by them.

Programmes for the treatment of offenders shall be individualized and shall
aim at providing them with opportunities for diversified education,
development of work habits and skills, change in attitude, modification of

behaviour and implantation of social and moral values.

The State shall endeavour to develop vocational training and work

programmes in prisons for all inmates eligible to work. The aim of such
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(XIII)

(XIV)

(XV)

(XVI)

training and work programmes shall be to equip inmates with better skills

and work habits for their rehabilitation.

Payment of fair wages and other incentives shall be associated with work
programmes to encourage inmate participation in such programmes. The
incentives of leave, remission and premature release to convicts shall also
be utilized for improvement of their behaviour, strengthening, of family ties

and their early return to society.

Custody being the basic function of prisons, appropriate security
arrangements shall be made in accordance with the need for graded custody
in different types of institutions. The management of prisons shall be
characterized by firm and positive discipline, with due regard, however, to
the maintenance of human rights of prisoners. The State recognizes that a
prisoner loses his right to liberty but maintains his residuary rights. It shall
be the endeavour of the State to protect these residuary rights of the

prisoners.

The State shall provide free legal aid to all needy prisoners.

Prisons are not the places for confinement of children. Children (under 18
years of age) shall in no case be sent to prisons. All children confined in
prisons at present shall be transferred forthwith to appropriate institutions,
meant exclusively for children with facilities for their care, education,
training and rehabilitation. Benefit of non-institutional facilities shall,

whenever possible, be extended to such children.
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(XVII)

(XVIII)

(XIX)

(XX)

(XXI)

Young offenders (between 18 to 21 years) shall not be confined in prisons
meant for adult offenders. There shall be separate institutions for them
where, in view of their young and impressionable age, they shall be given

treatment and training suited to their special needs of rehabilitation.

Women offenders shall, as far as possible, be confined in separate
institutions specially meant for them. Wherever such arrangements are not
possible they shall be kept in separate annexes of prisons with proper
arrangements. The staff for these institutions and annexes shall comprise of
women employees only. Women prisoners shall be protected against all
exploitation. Work and treatment programmes shall be devised for them in

consonance with their special needs.

Mentally ill prisoners shall not be confined in prisons. Proper arrangements

shall be made for the care and treatment of mentally ill prisoners.

Persons courting arrest during non-violent socio-political- economic
agitations for declared public cause shall not be confined in prisons along
with other prisoners. Separate prison camps with proper and adequate

facilities shall be provided for such non-violent agitators.

Most of the persons sentenced to life imprisonment at present have to
undergo at least 14 years of actual imprisonment. Prolonged incarceration
has a degenerating effect on such persons and is not necessary either from
the point of view of individual’s reformation or from that of the protection
of society. The term of sentence for life in such cases shall be made flexible

in terms of actual confinement so that such a person may not have
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(XXII)

(XXIII)

(XXIV)

necessarily to spend 14 years in prison and may be released when his

incarceration is no longer necessary.

Prison services shall be developed as a professional career service. The
State shall endeavour to develop a well-organised prison cadre based on
appropriate job requirements, sound training and proper promotional
avenues. The efficient functioning of prisons depends undoubtedly upon the
personal qualities, educational qualifications, professional competence and
character of prison personnel. The status, emoluments and other service
conditions of prison personnel should be commensurate with their job
requirements and responsibilities. An All India Service namely the Indian
Prisons and Correctional Service shall be constituted to induct better
qualified and talented persons at higher echelons. Proper training for prison

personnel shall be developed at the national, regional and state levels.

The State shall endeavour to secure and encourage voluntary participation
of the community in prison programmes and in non-institutional treatment
of offenders on an extensive and systematic basis. Such participation is
necessary in view of the objective of ultimate rehabilitation of the offenders
in the community. The government shall open avenues for such participation
and shall extend financial and other assistance to voluntary organizations

and individuals willing to extend help to prisoners and ex-prisoners.

Prisons are hitherto a closed world. It is necessary to open them to some
kind of positive and constructive public discernment. Selected eminent
public-men shall be authorised to visit prisons and give independent report

on them to appropriate authorities.
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(XXV)

(XXVI)

(XXVII)

(XXVIII)

(XXIX)

In order to provide a forum in the community for continuous thinking on
problems of prisons, for promoting professional knowledge and for
generating public interest in the reformation of offender, it is necessary that
a professional non-official registered body is established at the national
level. It may have its branches in the States and Union Territories. The
Government of India, the State Governments and the Union Territory
Administrations shall encourage setting up of such a body and its branches,
and shall provide necessary financial and other assistance for their proper

functioning.

Probation, aftercare, rehabilitation and follow-up of offenders shall form an
integral part of the functions of the Department of Prisons and Correctional

Services.

The development of prisons shall be planned in a systematic manner
keeping in view the objectives and goals to be achieved. The progress of the
implementation of such plans shall be continuously monitored and

periodically evaluated.

The governments at the Centre and in the States / Union Territories shall
endeavour to provide adequate resources for the development of prisons

and other allied services.

Government recognizes that the process of reformation and rehabilitation of
offenders is an integral part of the total process of social reconstruction, and,
therefore, the development of prisons shall find a place in the national

development plans.
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(XXX)

(XXXI)

(XXXII)

In view of the importance of uniform development of prisons in the country
the Government of India has to play an effective role in this field. For this
purpose the Central Government shall set up a high status National
Commission on Prisons on a permanent basis. This shall be a specialized
body to advise the Government of India, the State Governments and the
Union Territory Administrations on all matters relating to prisons and allied
services. Adequate funds shall be placed at the disposal of this Commission
for enabling it to play an effective role in the development of prisons and
other welfare programmes. The Commission shall prepare an annual
national report on the administration of prisons and allied services, which

shall be placed before the Parliament for discussion.

As prisons form part of the criminal justice system and the functioning of
other branches of the system — the police, the prosecution and the judiciary
have a bearing on the working of prisons, it is necessary to effect proper
coordination among these branches. The government shall ensure such

coordination at various levels.

The State shall promote research in the correctional field to make prison

programmes more effective.

The draft of the proposed National Policy on Prisons, quoted above, would require some changes
in view of the developments that have taken place in the intervening period. For instance, the
present committee is of the opinion that the enactment of a uniform and comprehensive legislation
on prisons would be possible within the existing provisions of the Constitution of India, as India is a

party to the International Covenant on Civil and Political Rights,1966.
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The question of inducting alternatives to imprisonment such as community service, forfeiture of
property, payment of compensation to victims, public censure, etc involves certain amendments in
the substantive law. The enactment of the Juvenile Justice (care and protection of children) Act,
2000, has raised the upper age limit of children to be kept away from prisons up to the 18 years in

case of boys as well, so as to bring parity with girls.

The suggestion for making sentence for life, even for those covered under section 433- A Cr.P.C.,
flexible in terms of actual confinement also requires amendment to the Code of Criminal Procedure,
1973. Similarly, the issues relating to the establishment of an All India Service, namely the Indian
Prisons and Correctional Service, bringing Probation, Aftercare, Rehabilitation and follow-up of
offenders within the functions of the Department of Prisons and Correctional Services and the
setting-up of a high level National Commission on Prisons on a permanent basis requires a thorough

review of the existing policy.
. . : th
Thereafter, Government of India has constituted another committee on 26  May, 1986, namely,
National Expert Committee on Women Prisoners under the chairmanship of Justice Krishna Iyer
. : th . .
who has submitted its report on 18  May, 1987. This report has also been circulated to all States for
taking necessary follow-up action.

The Government of India has shown serious concern over the growing threats to the security and
discipline in prisons posing a challenge as how to make prisons a safe place. Consequently, the

Ministry of Home Affairs, Government of India has constituted a All India Group on Prison

th
Administration-Security and discipline on 28 July, 1986 under the chairmanship of Shri R.K.

th
Kapoor who submitted their report on 29 July, 1987.
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In pursuance to the recommendations made by the All India Committee on Jails Reforms, the

Government of India identified Bureau of Police Research & Development (BPR&D) as a nodal

agency at the national level in the field of Correctional Administration on November 16,1995 with

specific charter of duties as given under:-

(1)

(i)

(iii)

(iv)

™)

(vi)

(vii)

Analysis and study of Prison statistics and problems of general nature affecting

Prison Administration.

Assimilation and dissemination of relevant information to the States in the field of

Correctional Administration.

Coordination of Research Studies conducted by Regional Institutes of Correctional
Administration (RICAs) and other Academic/Research Institutes in Correctional
Administration and to frame guidelines for conducting research studies/surveys in

consultation with State Governments.

To review Training Programmes keeping in view the changing social conditions,
introduction of new scientific techniques and other related aspects in the field of

correction administration.

To prepare uniform Training Modules, including courses, syllabi, curriculum etc. for
providing training at various levels to the Prison Staff in the field of Correctional

Administration.

Publication of reports, newsletters, bulletins and preparation of Audio Visual aids etc.
in the field of Correctional Administration.
To set up an Advisory Committee to guide the work relating to Correctional

Administration.
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In pursuance to the directions given by the Hon’ble Supreme Court in a case of Ramamurthy Vs.
State of Karnataka, 1996, the Government of India has constituted All India Model Prison
Manual Committee in November, 2000 under the chairmanship of Director General of BPR&D to
prepare a Model Prison Manual for the Superintendence and Management of Prisons in India in
order to maintain uniformity in the working of prisons throughout the country. This manual has
been circulated to all States/UTs for adoption after the acceptance by Government of India in
January, 2004. It would not be out of place to mention here that the draft national policy on prisons
as proposed by the All India Committee on Jail Reforms which is enumerated in the preceding
account was given due consideration by this committee while preparing the Model Prison Manual

under reference.

Government of India has constituted a high powered committee under the chairmanship of Director

General, BPR&D for drafting a national policy paper on Prison Reforms and Correctional

t
Administration on ls December, 2005 with following terms of reference :-

() To review the present status of the legal position and suggest amendments if required
on the prison related laws enacted by the Centre and States.

(I) To review the recommendations made by various Committees & cull out tangible
recommendations which are required to be implemented by the Centre and the
States.

(IIT) To review the status of implementation of these recommendations with reference to
the following: -

(a) Physical conditions of prisons
(1) Overcrowding and Congestion

(i) Hygienic conditions
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(ii1) Other Basic amenities
(b) Condition of prisoners
(1) Undertrials
(i1) Convicts
(iii) Detainees
(¢) Correctional Administration
(1) Programme for welfare of convicts/undertrials
(i) Rehabilitation after release
(ii1) Involvement of Community
(d) Prison Personnel
(1) Overall development of Prison Personnel
(i1) Training
(¢) Any other issues related to modernization of prisons and correctional
administration.
The Committee deliberated upon these identified terms of reference in its various meetings and
workshops held in the BPR&D Headquarters and also in various regional workshops. The draft
recommendations on these terms of reference have been circulated among all the States/UTs and a
copy of the same was sent to the MHA with a view to obtaining their views and suggestions to
finalize this draft policy paper in order to evolve national consensus by involving NGOs and other
concerned social organizations who are actively involved in prison management issues. In addition

to it, BPR&D also placed draft policy paper in the meeting of Advisory Committee on Prison
rd . ) ) . .
Reforms held on 3 November, 2006 for discussion to make this document more viable. Finally,

BPR&D finalized draft national policy.
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3.1 Prisons in India

Prisons serve as an arm of criminal justice system to punish the deviant behavior of a miscreant.
Prisons, and their administration, is a state subject covered by item 4 under the State List in the
Seventh Schedule of the Constitution of India. The management and administration of prisons falls
exclusively in the domain of the State governments, and is governed by the Prisons Act, 1894 and
the Prison manuals of the respective state governments. Thus, the states have the primary role,
responsibility and authority to change the current prison laws, rules and regulations. The Central
Government provides assistance to the states to improve security in prisons, for the repair and
renovation of old prisons, medical facilities, development of borstal schools, facilities to women
offenders, vocational training, modernization of prison industries, training to prison personnel, and
for the creation of high security enclosures. Today prisons serve mainly three purposes, which may
be described as custodial, coercive and correctional. Prison as a place of correction historically is
developing in conception.

Earlier prisons served only the custodial function, where an alleged offender could be kept in lawful
custody until he could be tried and if found guilty, punished. The Digest of Justinian, in Roman law,
established the custodial principle with the statement that “prison is for confinement, not for
punishment”. The coercive function means that imprisonment may be used to command a person to
comply with an order made by the Court of law, whether civil or criminal; if he complies, he is
released.

Prison establishments in India exist at three levels; the taluka level, district level, and central
(sometimes called zonal/range) level. The jails in these levels are called Sub Jails, District Jails, and
Central Jails respectively. In general, the infrastructure, security, and prisoner facilities such as
medical, educational and rehabilitation are progressively better from Sub jail to Central Jail. The
other types of jail establishments are Women Jails, Borstal Schools, Open Jails and Special Jails.
The following table shows the number of jails and available capacity across India as on 31

December 2019.
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Prison Statistics India—2019

Executive Summary

Prisons — Types & Occupancy

Year N_o. of Actual (':apacity No. of Prisoners at | Occupancy Rate at
Prisons of Prisons the end of the year | the end of the year
2017 1,361 3,91,574 4,50,696 115.1%
2018 1,339 3,96,223 4,66,084 117.6%
2019% 1,350 4,03,739 4,78,600 118.5%

e  As per data provided by States/UTs.

# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been
used.

Note: Figures as on 31 December of the respective year

. The total number of prisons at national level has increased from 1,339 in 2018
to 1,350 in 2019, having increased by 0.82%.

. The 1,350 prisons in the country consist of 617 Sub Jails, 410 District Jails,
144 Central Jails, 86 Open Jails, 41 Special Jails, 31 Women Jails, 19 Borstal
School and 2 Other than the above Jails.

. The highest number of jails was reported in Rajasthan (144) followed by Tamil
Nadu (141), Madhya Pradesh (131), Andhra Pradesh (106), Karnataka (104)
and Odisha (91). These Six (6) States together cover 53.11 % of total jails in
the country as on 315t December, 2019.

. Delhi has reported the highest number of Central jails (14) in the country.
States/UTs like Arunachal Pradesh, Meghalaya, A & N Island, D & N Haveli,
Daman & Diu and Lakshadweep have no central Jail as on 315t December,
2019.

. Uttar Pradesh has reported the highest number of District jails (62).
States/UTs like Goa, Chandigarh, D & N Haveli, Daman & Diu, Delhi,
Lakshadweep and Puducherry have no District Jail as on 31t December,
2019.

. Tamil Nadu has reported highest number of Sub-jails (96). States/UTs like
Arunachal Pradesh, Goa, Haryana, Meghalaya, Mizoram, Nagaland, Sikkim,
Chandigarh and Delhi have no sub-jail in their States/UTs, as on
31st December, 2019.
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7. Only 15 States/UTs were having Women Jails (31 Women Jails) with a total
capacity of 6,511 in India. These States/UTs (number of Jails, Inmates
Capacity) are — Rajasthan (7) (1048), Tamil Nadu (5) (2018), Kerala (3) (232),
Andhra Pradesh (2) (280), Bihar (2) (152), Gujarat (2) (410), Delhi (2) (648),
Karnataka(1) (100), Maharashtra(1) (262), Mizoram (1) (90), Odisha(1) (55),
Punjab(1) (320), Telangana(1) (250), Uttar Pradesh(1) (420) and West
Bengal(1) (226) and The rest of 21 States/ UTs have no separate Women Jail
as on 315t December, 2019.

8. The actual capacity of prisons has increased from 3,96,223 in 2018 to
4,03,739 in 2019 (as on 31t December of each year), having increased by
1.90%. Number of prisoners lodged in various jails has increased from
4,66,084 in 2018 to 4,78,600 in 2019 (as on 31st December of each year),
having increased by 2.69% during the period.

9. Out of the total capacity 4,03,739 in 1,350 prisons in 2019, the Central Jails of
the country were having the highest capacity of inmates (1,77,618) followed
by the District Jails (capacity of 1,58,986 inmates) and the Sub Jails (capacity
of 45,071 inmates). Among the other types of jails, Special Jails, Open Jails
and Women Jails were having a capacity of 7,262, 6,113 and 6,511 inmates
respectively as on 31st December, 2019. The highest number of inmates
were lodged in Central Jails (2,20,021) followed by District Jails (2,06,217)
and Sub Jails (38,030) as on 31st December, 2019. The number of inmates in
Women Jails were 3,652.

10.Uttar Pradesh has reported the highest capacity in their jails (capacity of
60,340 inmates in 72 jails contributing 14.95% of total capacity) followed by
Bihar (capacity of 42,222 inmates in 59 Jails contributing 10.46% of total
capacity) and Madhya Pradesh (capacity of 28,718 inmates in 131 jails
contributing 7.1% of total capacity).

11.0ut of the 4,78,600 prisoners, 4,58,687 were male prisoners and 19,913 were
female prisoners.

12.The occupancy rate has increased from 117.6% in 2018 to 118.5% in 2019
(as on 315t December of each year).

13.The highest occupancy rate was in District Jails (129.7%) followed by Central
Jails (123.9%) and Sub Jails (84.4%). The occupancy rate in Women Jails
was 56.1% as on 31st December, 2019.




14.Uttar Pradesh has reported the highest number of prisoners (1,01,297) in its
jails contributing 21.2% followed by Madhya Pradesh (44,603), Bihar (39,814),
Maharashtra (36,798), Punjab (24,174) and West Bengal (23,092) as on 31st
December, 2019. These States together are contributing around 56.4% of
total prisoners in the country.

15.Delhi has reported the highest occupancy rate (174.9%) followed by Uttar
Pradesh (167.9%) and Uttarakhand (159.0%) as on 31st December, 2019.

16.The capacity in 31 Women Jails was 6,511 with the actual number of women
prisoners in these Women Jails was 3,652 (Occupancy Rate: 56.1%).The
capacity of Women Inmates in other types of Jail (i.e. except Women Jails)
was 21,192 with the actual number of women inmates in these jails was
16,261 (Occupancy Rate: 76.7%) as on 31st December, 2019.

17.Uttarakhand has reported the highest female occupancy rate (170.1%)
followed by Chhattisgarh (136.1%) and Uttar Pradesh (127.3%). However, the
highest number of female inmates were confined in the Jails of Uttar Pradesh
(4,174) followed by Madhya Pradesh (1,758) and Maharashtra (1,569).

Prisoners — Types & Demography

Y No. of No. of Undertrial No of No. of Other Total No. of
ear C . * * * ; *
Convicts Prisoners Detenues Inmates Prisoners
2017 1,39,149 3,08,718 2,136 693 4,50,696
2018* 1,39,488 3,23,537 2,384 675 4,66,084
2019# 1,44,125 3,30,487 3,223 765 4,78,600

e  As per data provided by States/UTs.

# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been

used.

* Figures are as on 315t December of each year

1. During the year 2019, a total of 18,86,092 inmates were admitted in various

jails of the country.

2. A total of (4,78,600) prisoners as on 31st December, 2019 were confined in

various jails across the country. The number of Convicts, Undertrial inmates

and Detenues were reported as 1,44,125, 3,30,487 and 3,223 respectively
accounting for 30.11%, 69.05% and 0.67% respectively at the end of 2019.
Other prisoners accounted for 0.2% (765 prisoners) of total prisoners.
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3. Convicted Prisoners

a. The number of convicted prisoners has increased from 1,39,488 in
2018 to 1,44,125 in 2019 (as on 315t December of each year), having
increased by 3.32% during the period.

b. Out of total 1,44,125 convicts, the highest number of convicted
prisoners were lodged in Central Jails (66.2%, 95,470 convicts)
followed by District Jails (27.0%, 38,846 convicts) and Open Jails
(3.0%, 4,288 convicts) as on 31st December,2019.

c. Uttar Pradesh has reported the maximum number of convicts (19.2%,
27,612 convicts) in the country followed by Madhya Pradesh (14.1%,
20,253 convicts) and Maharashtra (6.3%, 9,096 convicts) at the end of
2019.

d. Among the 1,44,125 convicts, 325 were civil convicts.

4. Undertrial Prisoners

a. The number of undertrial prisoners has increased from 3,23,537 in
2018 to 3,30,487 in 2019 (as on 31t December of each year), having
increased by 2.15% during this period.

b. Among the 3,30,487 undertrial prisoners, the highest number of
undertrial prisoners was lodged in District Jails(50.5%, 1,66,917
undertrials) followed by Central Jails(36.7%, 1,21,342 undertrials) and
Sub Jails(10.6%, 35,059 undertrials) as on 31st December, 2019.

c. Uttar Pradesh has reported the maximum number of undertrials
(22.2%, 73,418 undertrials) in the country followed by Bihar (9.5%,
31,275 undertrials) and Maharashtra (8.3%, 27,557 undertrials) at the
end of 2019.

d. Among the 3,30,487 undertrial prisoners, only 91 were civil inmates.

5. Detenues

a. The number of detenues has increased from 2,384 in 2018 to 3,223 in
2019 (as on 31st December of each year), having increased by 35.19%
during this period.

b. Among the 3,223 detenues, the highest number of detenues were
lodged in Central Jails (81.4%, 2,622 detenues) followed by District
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Jails (9.9%, 318 detenues) and Special Jails (6.1%, 196 detenues)
as on 31st December,2019.

c. Tamil Nadu has reported the maximum number of detenues (38.5%,
1,240) in the country followed by Gujarat (21.7%, 698) and Jammu &
Kashmir (12.5%, 404) at the end of 2019.

6. Women Prisoners with Children

a. There were 1,543 women prisoners with 1,779 children as on 31st
December, 2019.

b. Among these women prisoners, 1,212 women prisoners were
undertrial prisoners who were accompanied by 1,409 children and 325
convicted prisoners who were accompanied by 363 children.

7. Age-group of the Prisoners

a. As on 31st December, 2019 the maximum number of inmates
(2,07,942 inmates, 43.4%) were belonging to the age group 18- 30
years followed by the age group 30- 50 years (2,07,104 inmates,
43.3%).

b. 63,336 inmates (13.2%) were belonging to the age group above 50
years.

c. 218 inmates belonged to the age group of 16-18 years.

8. Education

a. Among the 4,78,600 prisoners, literacy profile of 1,98,872 (41.6%)
prisoners was Below Class X, 1,03,036 (21.5%) prisoners were Class
X & above but below Graduation, 30,201 (6.3%) prisoners were having
a Degree, 8,085 (1.7%) prisoners were Post Graduates and 5,677
(1.2%) prisoners were Technical Diploma/Degree holders.

b. A total of 1,32,729 (27.7%) prisoners were llliterate.

9. Domicile of Origin of Prisoners

a. Among the 4,78,600 prisoners as on 31%t December, 2019, around
90.8% (4,34,564 inmates) of prisoners belonged to the State followed
by prisoners belonging to the Other States (8.0%, 38,428 inmates) and
prisoners belonging to the Other Country (1.2%, 5,608 inmates).

b. Among the 1,44,125 convicts, 92.4% convicts (1,33,228 inmates)
belonged to the State while 6.1% (8,726 inmates) and 1.5% (2,171

inmates) belonged to the Other States and Other Country respectively.
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c. Haryana has reported the most number of other State domicile convicts
(15.5%, 1,353 convicts) followed by Delhi (9.8%, 855 convicts) and
Maharashtra (9.2%, 800 convicts) as on 315t December, 2019.

d. Among the 3,30,487 undertrial prisoners, 90.2% (2,98,208 inmates)
belonged to the State while 8.9% (29,300 inmates) and 0.9% (2,979
inmates) belonged to the Other States and Other Country respectively.

e. Maharashtra has reported the highest number of undertrial prisoners of
other states (16.0%, 4,675 inmates) followed by Uttar Pradesh (11.8%,
3,470 inmates) and Delhi (11.8%, 3,453 inmates) at the end of 2019.

Foreign Prisoners

Year No. of Prisoners at No. r:\f Foreign Share_of Foreign
the end of the year Prisoners Prisoners
2017 4,50,696 4,917 1.1%
2018 4,66,084 5,168 1.1%
2019# 4,78,600 5,608 1.2%

e  As per data provided by States/UTs.

#  Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been
used.

Note: Figures as on 31%t December of the respective year

. The number of prisoners of foreign nationality (as on 31st December of each
year) has increased from 5,168 in 2018 to 5,608 in 2019, having increased by
8.51% during this period.

. The percentage share of foreign prisoners out of total prisoners has increased
from 1.1% in 2018 to 1.2% in 2019 (as on 31st December of each year).

. Among 5,608 prisoners of foreign nationality at the end of 2019, 4,776 were
Males and 832 were females.

. Among these foreign national prisoners, 38.7% (2,171 inmates) were
Convicts, 53.1% (2,979 inmates) were Undertrials and 0.7% (40 inmates)
were Detenues.

. Among the foreign convicts, the highest number of foreign convicts were from
Bangladesh (67.7%, 1,470 convicts) followed by Nepal (10.5%, 228 convicts)
and Myanmar (7.1%,155 convicts) at the end of 2019.
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6. West Bengal has reported the highest number of foreign-convicts lodged in
their jails (63.5%, 1,379) followed by Uttar Pradesh (6.5%, 142) and Delhi
(4.4%, 96) at the end of 2019.

7. Among the foreign Undertrials the highest number of foreign undertrials were
from Bangladesh (35%, 1,043 undertrial) followed by Nigeria (23%,686
undertrial) and Nepal (17.4%, 517 undertrial) at the end of 2019.

8. West Bengal has reported the highest number of foreign-undertrial lodged in
their jails (19.3%, 576) followed by Maharashtra (15.6%, 466) and Delhi
(12.9%, 384) at the end of 2019.

Prisoners — Type of Offences

1. Convicts

a. Among the convicts under IPC crimes (1,26,400) lodged in various jails
in the country, around 84.72% of convicts have committed Offences
affecting Human Body (1,07,080 inmates) and around 11.07% of
convicts have committed Offences against Property (13,993 inmates)
as on 31stDecember, 2019.

b. Among the convicts of Offences against Human Body, the highest
number of inmates were convicted for Murder (67.44%, 72,210
convicts) followed by convicts of Rape (12.57%, 13,464 convicts) and
convicts of Attempt to Murder (6.98%, 7,476 convicts) as on 31st
December, 2019.

c. Among the convicts of Offences against Women, the highest number of
inmates were convicted for Rape (64.05%, 13,464 convicts) followed
by convicts of Dowry Deaths (25.58%, 5,377 convicts) as on 31st
December, 2019.

d. Among the convicts under SLL crimes (17,400) lodged in various jails
in the country, the highest number of inmates were convicted under
Liquor & Narcotics Drugs - Related Acts (55.3%, 9,618 convicts)
followed by convicts of Arms/Explosive - Related Acts (11.45%, 1,993
convicts) and convicts of Foreigner & Passport - Related Acts (8.13%,

1,414 convicts) as on 315t December, 2019.

56




e.

Among 1,88,765 convicts who were admitted during the year 2019, the

number of habitual offenders were 6,756 (3.58% of all convicts).

2. Undertrials

a.

C.

Among the undertrial prisoners under IPC crimes (2,58,883) lodged in
various jails in the country, around 63.7% (1,64,945 inmates) of
undertrial prisoners have committed Offences affecting Human Body
followed by prisoners of Offences against Property (28.9%, 74,713
inmates) as on 31t December, 2019.

Among the undertrial prisoners of Offences against Women, the
highest number of inmates were undertrial for Rape (59.8%, 34,368
inmates) followed by undertrials for Dowry Death (23.1%, 13,287
inmates) at the end of 2019.

Among the undertrial prisoners under SLL crimes (71,513) lodged in
various jails in the country, the highest number of inmates were
undertrial under Liquor & Narcotics Drugs - Related Acts (58.7%,
41,985 inmates) followed by inmates undertrial under Arms/Explosive -
Related Acts (16.3%, 11,625 inmates) and inmates undertrial under
Crime Against Women - Related Acts (Dowry Prohibition Act and
Immoral Traffic (Prev.) Act) (3.7%, 2,627 inmates) at the end of 2019.

Prisoners — Sentences & Incarceration

1. Convicts

a. A total of 400 prisoners, who had been sentenced for Capital
Punishment, were lodged in various jails of the country as on 315t
December, 2019. Out of these 400 prisoners, 121 prisoners were
sentenced for capital punishment during the year 2019.

b. Among the 1,44,125 convicted prisoners, the number of prisoners
who were sentenced to Life Imprisonment were 77,158 accounting
for 563.54% of total convicts. This is followed by 14.4% of total
convicted prisoners (20,763) who were sentenced for 10 - 13* years
of imprisonments and 7.77% of total convicted prisoners (11,196)

who were sentenced for 7- 9* years of imprisonments.
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Number of Jails, Capacity, Inmate Table - 1.3 showing that central jail and

Population and Occupancy Rate at district jails are overcrowded and the

National level as on 31st December occupancy rate of District Jail (129.71%) is

2019 the highest among all types of Prisons

followed by central jail (123.87%). Various

Occupancy rate of various types of types of Prisons and their Occupancy

Prisons at national level is 118.5. Rate as on 315t December, 2019 are as
Occupancy rate of various types of prison under:

is presented at Chart - 1.5 (below) and
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Table 1.3

s Number Population Occupanc
© | Type of Capacity of pancy
No. . Rate
Jails Inmates

(1) 2) (3) (4) (5) (6)
1 |CENTRAL JAIL 144 177618 220021 123.87
2 |DISTRICT JAIL 410 158986 206217 129.71
3 |SUB-JAIL 617 45071 38030 84.38
4 |SPECIAL JAIL 41 7262 5612 77.28
5 |OPEN JAIL 86 6113 4320 70.67
6 |WOMEN JAIL 31 6511 3652 56.09
7 |BORSTAL SCHOOL 19 1615 597 36.97
8 |OTHERS 2 563 151 26.82
9 TOTAL 1350 403739 478600 118.54

. As per data provided by States/UTs.

# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been used.

Note: Figures as on 315t December 2019

l. Central Jail

A total of 2,20,021 inmate
population consisting of 2,13,450 males
and 6,571 females were lodged in various
Central jails of the country against the total
Capacity of 1,77,618 consisting of
1,70,863 male and 6,755 female as on 315t
December, 2019.

Prison population in central jails
were manageable at the end of the year
2019 (as on 31st December, 2019) in 7
States and 2 UT as the occupancy rate in
these States/UTs remained less than
100%. These States and UTs are
Telangana (99.86%), Assam (90.9%),
Chandigarh (87.86%), Puducherry
(87.33%), Goa (83.01%), Manipur
(84.0%), Tamil Nadu (78.44%), Tripura
(58.80%) and Nagaland (21.50%).

The Occupancy rate of Central Jail
at National level is 123.87% which shows
overcrowding in jails but overcrowding
may differ on day to day and jail to jail
basis. At the end of the year 2019 (as on

31%t December, 2019), 20 States and 1
UTs have reported more than 100%
occupancy rate. Chhattisgarh has
reported the highest overcrowding
(189.38%) followed by Delhi (180.26%)
and Maharashtra (177.57%). Capacity for
male and female inmates and their
occupancy rate in Central Jails as on 318t
December, 2019 in respect of States/UTs
are presented.

1. District Jail

A total of 2,06,217 inmate population
consisting of 1,97,838 males and 8,379
females were lodged in various Districts
jails of the country against the total
Capacity of 1,568,986 consisting of
1,49,616 male and 9,370 female as on 315t
December, 2019. The highest number of
inmates were lodged in the jails of Uttar
Pradesh (87,569) followed by Bihar
(21,084) and Haryana (17,043).

Prison population in District jails were
manageable at the end of the year 2019
(as on 31t December, 2019) in 11
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States/UT as the occupancy rate in these
States/UTs remained less than 100%.
These States and UTs are Bihar
(98.09%), Karnataka (96.11%), West
Bengal (95.87%), Punjab (95.81%),
Kerala (92.21%), A & N Islands (83.27%),
Andhra Pradesh (80.42%), Telangana
(76.94%), Tripura (59.46%), Tamil Nadu
(56.51%) and Nagaland (37.29%).

The Occupancy rate of District Jails at
National level is 129.71% which shows
overcrowding in jails but overcrowding
may differ on day to day and jail to jail
basis. 17 States have reported more than
100% occupancy rate. The occupancy rate
in these states are Uttar Pradesh
(171.51%), Uttarakhand (158.39%),
Meghalaya (157.38%), Madhya Pradesh
(152.48%), Jharkhand (143.2%), Jammu
& Kashmir (136.39%), Maharashtra
(127.27%), Himachal Pradesh (123.9%),

Sikkim  (122.97%), Assam (118.5%),
Chhattisgarh (111.59%), Odisha
(111.46%), Rajasthan (110.85%),

Mizoram (110.28%), Haryana (106.48%),
Arunachal Pradesh (106.01%) and
Gujarat (101.33%). Capacity for male and
female inmates and their occupancy rate
in District Jails as on 31t December,
2019 in respect of States/UTs are
presented .

M. Sub Jail

A total of 38,030 inmate population
consisting of 37,063 males and 967
females were lodged in various Sub jails of
the country against the total Capacity of
45,071 inmate consisting of 40,688 males
and 4,383 females as on 315t December,
2019. The highest number of inmates
were lodged in jails of Odisha (8,423)

followed by Madhya Pradesh (6,622) and
Rajasthan (3,385).

Prison population of Sub - jails were
manageable at the end of the year
2019(as on 31st December, 2019) in 11
States and 3 UTs as the occupancy rate
in these States/UTs remained less than

100%.These States and UTs are
Rajasthan (86.93%), Chhattisgarh
(86.6%), Odisha (77.34%), Jharkhand

(75.34%), Andhra Pradesh (62.98%),
Maharashtra (53.97%),Bihar(52.91%),
Telangana (52.38%), Tripura (40.23%),
Karnataka  (38.35%), Tamil Nadu
(36.48%), Dadar & Nagar Haveli
(65.71%), A & N Islands(50.0%) and
Lakshadweep (6.25%).

The Occupancy rate of Sub Jails at
National level was 84.38 which may differ
on day to day and jail to jail basis. 11
States and UTs have reported more than
100% occupancy rate. These States/UTs
are Uttarakhand (270.13%), Uttar Pradesh
(184.31%), Himachal Pradesh
(155.17%),Kerala  (150.11%), Assam
(145.45%),West  Bengal (135.54%),
Gujarat (131.68%), Madhya Pradesh
(128.76%), Jammu & Kashmir
(118.13%),Daman & Diu (103.33%) and
Punjab (100.77%). Capacity for male and
female inmates and their occupancy rate
in Sub Jails as on 31st December, 2019 in
respect of States/UTs are presented .

IV. Open Jail

A total of 4,320 inmate population
consisting of 4,196 males and 124 females
were lodged in various Open jails of the
country against the total Capacity of 6,113
inmates consisting of 5,956 males and 157
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females as on 31t December, 2019. The
highest number of inmates were lodged in
jails of Maharashtra (1,650) followed by
Rajasthan (1,074) and Kerala (584).

The Occupancy rate of Open Jails at
National level was 70.67% and Kerala
(124.79%) has reported highest
overcrowding in open jails followed by
West Bengal (114.6%). However,
overcrowding may differ on day to day and
jail to jail basis. Capacity for male and
female inmates and their occupancy rate
in Open Jails as on 31st December, 2019
in respect of States/UTs are presented.

V. Special Jail

A total of 5,612 inmate population
consisting of 5,392 males and 220 females
were lodged in various Special jails of the
country against the total Capacity of 7,262
inmates consisting of 6,747 males and 515
females as on 31st December, 2019. The
highest number of inmates were lodged in
jails of Odisha (1,236) followed by Kerala
(1,200) and West Bengal (1005).

The Occupancy rate of Special jails at
National level was 77.28% and Jammu &
Kashmir (154.44%) has reported highest
overcrowding in Special jails, followed by
Kerala (121.21%) and West Bengal
(117.27%). However, overcrowding may
differ on day to day and jail to jail basis.
Capacity for male and female inmates and
their occupancy rate in Special jails as on
31t December, 2019 in respect of
States/UTs are presented .

VI. Women Jail

A total of 3,652 inmates population
were lodged in various Women jails of the

country against the total Capacity of 6,511
inmates as on 31t December, 2019. The
highest number of inmates were lodged in
jails of Delhi (629) followed by Tamil Nadu
(5651) and Maharashtra (363).

The Occupancy rate of Women jails at
National level was 56.09% and West
Bengal (142.04%) has reported highest
overcrowding in Women jails, followed by
Maharashtra  (138.55%) and Bihar
(112.5%). However, overcrowding may
differ on day to day and jail to jail basis.
Capacity for male and female inmates and
their occupancy rate in Women jails as on
31st December, 2019 in respect of
States/UTs are presented .

VII. Borstal School

A total of 597 inmate population
consisting of 597 males and 0 females
were lodged in various Borstal schools of
the country against the total Capacity of
1,615 inmates consisting of 1,603 males
and 12 females as on 31t December,
2019. The highest number of inmates
were lodged in jails of Punjab (272)
followed by Tamil Nadu (212) and Kerala
(62).

The Occupancy rate of Borstal
schools at National level was 36.97% and
none of the States/ UTs is showing
overcrowding i.e. States/ UTs where
prison occupancy rate is more than 100%.
However, overcrowding may differ on day
to day and jail to jail basis. Capacity for
male and female inmates and their
occupancy rate in Borstal schools as on
31st December, 2019 in respect of
States/UTs are presented .
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3.2 Open Prisons in India

Special kind of jails that provides opportunities of employment and living a life in
the open to the convicted prisoners. Open jails are special Jails that exclusively confines only
convicted prisoners. Convict Prisoners with good behaviour, satisfying certain norms
prescribed in the prison rules are lodged in open prisons. Minimum security is kept in such

prisons and prisoners are engaged in agricultural activities.

Only 17 States have reported about the functioning of open jails in their
jurisdiction. Amongst these States, Rajasthan has reported the highest number of 39 open jails
followed by Maharashtra (19), Madhya Pradesh(6), Gujarat ,Kerala, Tamil Nadu and West
Bengal (3 each) The remaining 10 States — Andhra Pradesh, Assam, Bihar, Himachal Pradesh,
Jharkhand, Karnataka, Odisha, Punjab, Telangana and Uttarakhand have one open jail each.
The States Arunachal Pradesh, Chhattisgarh, Goa, Haryana, Jammu & Kashmir, Manipur,
Meghalaya, Mizoram, Nagaland, Sikkim, Tripura & Uttar Pradesh and all the UTs do not have

any Open Jail in their State/UT.

An open prison can be understood to mean any penal establishment in which the
prisoners serve their sentence with minimal supervision and perimeter security, and are not
locked up in prison cells. The concept is based on principles of self-discipline and “trust
begets trust” which, if managed properly, can reform the human resource. The philosophy on
the basis of which the open prison exists is reflected in the two dictums of Sir Alexander
Paterson. First, a man is sent to prison as punishment and not for punishment. Second, one
cannot train a man for freedom unless conditions of his captivity and restraints are

considerably relaxed.
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City Properties


The Model Prison Manual (BPR and D 2003) classifies open prison institutions in

India into three types:

1. Semi-Open Training Institutions
2. Open Training Institutions/ Open Work Camps
3. Open Colonies
These institutions are graded in the increasing order of liberty granted to inmates and
their potential for reformation and reintegration into the society. All these institutions have a

properly demarcated area beyond which inmates are not allowed to go.

Semi-Open Training Institutions are generally attached to the closed prisons just beyond
the enclosed perimeter and are relatively more under security surveillance. Those prisoners who

show reformation potential are made eligible for further transfer to open prisons and colonies.

Open Training Institutions/Work Camps are started in places where activities, like
digging canals, water channels, construction of dams, roads, government buildings and prison
buildings, projects of land reclamation, land development and bringing uncultivated land under

cultivation, soil conservation and afforestation, can be organised.

In Open Colonies, inmates are allowed to bring their family members. Inmates and their
family members are given opportunities to work in agriculture or allied fields or in such cottage
industries or other allied suitable means of livelihood as can be conveniently organised. Wages paid
to the inmates and family members are at par with outside wages. The inmates are to maintain

themselves and their families with the wages earned by them in the colony.

Minimum standards, as prescribed for the closed institutions, regarding accommodation,
equipment, sanitation, hygiene, medical services, diet and welfare services, are maintained. Wages

at these places are higher than those at the closed prisons. Extra concessions like remission, leave
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and review are granted to the inmates of these open institutions. There are no restrictions on the
prisoners in respect of reading materials and are allowed to pursue studies through open
universities. A programme that is suitable for inmate’s training is organised and cultural and
vocational facilities are also provided.

In independent India, the first ever open-air camp was set up and attached to the Model
Prison at Lucknow in 1949. The state of Uttar Pradesh further established an open prison camp in
1953 for the construction of a dam over Chandraprabha river near Varanasi. During the 1950s, open
prison camps were set up at various places such as Chakiya, Naugarh, and Shahgarh. In Rajasthan,
the first open prison camp was set up in Sanganer in 1963. These camps were popularly called
Sampurnanand camps after the reformist politician Sampurnanand who in his capacity as chief
minister of Uttar Pradesh in the 1950s and as governor of Rajasthan in the 1960s vigorously
promoted the idea (Paranjpe 2001).

These were early examples of the open model where prisoners were allowed to engage
in agriculture, forestry, cottage industry and public utilities related works. They were paid wages in
lieu of their labour. The inmates were called “mazdoor” instead of convicts.

With a view to appreciate the usefulness of open prisons as a correctional measure of
treatment of offenders, it shall be pertinent to look at the functioning of some of the successful open
prisons of India.

Anantapur, Andhra Pradesh

The open prison campus is spread over 1,427 acre located on the outskirts of Anantapur. Depending
on their good conduct and completion of two-thirds of their sentence, closed prison inmates are
moved to open prisons. It is based on the trust that they will not be chained and nor will they
escape. The Himalaya Drug Company's corporate social responsibility initiative here is to grow a

medicinal herb: Alpha Alpha. The prisoners grow the perennial crop and supply the dried herb to
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the company earning a suitable price for it. The pharmaceutical giant helps with the seeds,
packaging and transportation of the dried herbs. The convicts also grow cucumber, brinjal,
mangoes, amla, neem, jowar, etc. They get hands-on experience in agriculture and can use this skill

to earn their livelihood once they are out of jail.

Shri Sampurnanand Khula Bandi Shivir, Sanganer, Rajasthan

This open camp, located roughly 25 km from Jaipur and spread over four hectares, is unique in that
it allows convicts to live with their families. The camp, with a low boundary wall, has about 150
prisoners including 10 women. It is manned by just two guards. The convicts build their own
houses and pay for use of water and electricity. They are allowed to go out to work between 6 am
and 7 pm, within a 10-km radius. Their children attend nearby schools. Prisoners engage in a wide
variety of jobs; some teach in neighbouring schools, others are daily wage earners and labourers. It
has a strict screening system. Those who have committed heinous offences, crimes against the state,
drug smugglers, and habitual offenders are not selected. All the inmates are required to have served
at least a third of their sentences, including remission, in an ordinary jail before being eligible for

transfer to this camp (Info Change News and Features 2004).

Nettvketheri, Kerala

Situated on nearly 300 acres in the foothills of the Western Ghats, this open prison houses
murderers with no bars or fences. The guards carry no guns. One is as much pleased as is surprised
to see that the atmosphere is peaceful and relaxed. Every convict begins his sentence in a closed
prison, and those who exhibit good behaviour are transferred to the open prison. The inmates work
on the prison’s 200-acre rubber plantation, tapping rubber, preparing rubber sheets, or cultivating
rice paddies. Each inmate works four to six hours a day and gets wages. The sale of rubber brings in

revenues that are more than enough to cover annual expenses for running the prison, and the excess
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goes back to the Kerala state government. Inmates get to spend one month out of six with their
families. There is also a special five-day leave granted in the event of a family member’s death,
wedding, or other important occasion. The continuing involvement with their home and community
allows the family to share the burden of reform with the state. The open prisoner’s family

involvement also allows the criminal to gradually heal the community’s wounds associated with

their crime (Merkel 1994).

Superiority of Open Prisons over the Conventional Form of Incarceration

In a plethora of judgments, the Supreme Court of India has laid down the contours of the rights and
entitlements of the prisoners which must be taken into consideration when dealing with various
aspects of prison administration. The same are succinctly summarised in the following three

principles (BPR and D 2003):

(1) A person in prison does not become a non-person.

(i1)) A person in prison is entitled to all human rights within the limitations of

imprisonment.

(ii1) There is no justification in aggravating the suffering already inherent in the process of

incarceration.

In Ramamurthy vs State of Karnataka (1997), the Supreme Court had explicitly observed that open
prisons represent one of the most successful applications of the principle of individualisation of

penalties with a view to social readjustment.

Prof. (Dr.) Khushal Vibhute (2015) is of the opinion that the vocational activities by the inmates of
open prisons not only provide opportunities to engage in fruitful pursuits during the term of

sentence but also make them learn skills that enable them to follow a vocation on release.
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Moreover, the gainful work at the open jails keeps their inmates mentally occupied and thereby
desist them from turning out the devil’s workshop. It gives them self-confidence and self-esteem. It
also goes a long way in developing a responsive and respectable attitude in the inmates towards

society (Borah 2018: 66-74).

Open prisons are reminiscent of the Gandhian Ashrams where the emphasis was on shared
communal living on cooperative basis along with efforts for development of moral character, which

in turn has great reformatory and emancipatory potential.

There is a common belief that if undertrials are sent to open prison, they will escape. But the study
found that the prisoners did not escape even when they were kept in the open without a security

barricade.

Open prisons also hold the possibility of diminishing the growing incidence of recidivism of
prisoners. Growing incidence of recidivism is attributed to the post-release frustration of prisoners
because of their inability to reintegrate in the society. This stems from social stigma attached to the
convicts, lack of employment skills, mere completion of prison sentence without any moral
reformation, etc. Open prisons can employ a larger share from the budgetary resources on better

prison reformation programmes.

The prisoners can be further made to earn their livelihood by employing them in rural public works
which will also indirectly help in the conservation of natural resources. It is a win-win for the
prisoners and the community at large. In Dharmbir vs State of Uttar Pradesh (1979), the apex court
observed that open prisons have certain advantages in the context of young offenders who could be

protected from some of the well-known vices to which young inmates are subjected to in
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conventional jails. Having been neglected by their families, old age prisoners find it difficult to fend
for themselves upon release as they get accustomed to a life in prison, dependent on care by fellow
inmates. Open prisons can help these prisoners in transitioning to a normal life. Many families are
devastated when their sole breadwinners are sentenced to long periods of imprisonment. Open
prisons actively encourage prison visits in initial stages and even allow families to stay with

prisoners and together earn livelihood.

In times like these, prisoners may be granted special emergency parole. Shifting of prisoners to an
open prison is also appropriate. States need many more open prisons as there is evidence to suggest
that these institutions are a cost-effective and humane alternative. The release of such prisoners may

be considered and residents of open prisons may also be granted parole.

3.3 Challenges in Implementation

The expectations, immediately post-independence, of successful implementation of the idea of open
correctional institutions uniformly across the states, have been tempered if the latest Prison
Statistics of India report Published by National Crime Records Bureau 31st December 2019, The
1,350 prisons in the country consist of 617 Sub Jails, 410 District Jails, 144 Central Jails, 86 Open
Jails, 41 Special Jails, 31 Women Jails, 19 Borstal School and 2 Other than the above Jails. Among
all the states and union territories, only 17 have open jails. Rajasthan has 31 out of a total of 77
open prisons in India. West Bengal has the highest occupancy rate (114.53 %), while Andhra
Pradesh has the lowest rate (15.33 %). Only two states, Maharashtra and Kerala, have created
capacity for female inmates in open prisons. Despite the lower number of open prisons,
Maharashtra has the highest capacity for inmates in its open prisons (Table 1). Table 1: Capacity,

Inmates Population and Occupancy Rate of Open Jails as on 31 December 2019
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3.4 Ancient and medieval

The concept of modern prison in India originated with the Minute by TB Macaulay
in 1835. A Prison Discipline Committee was appointed which submitted its report on 1838. The
committee recommended increased rigorousness of treatment while rejecting all humanitarian
needs and reform of prisoners. Following the recommendations of the Committee, Central
Prisons were constructed from 1846. The contemporary Prison administration in India is thus a
legacy of British rule. It is based on the notion that the best criminal code can be of little use to a
community unless there is good machinery for the infliction of punishment. In 1864, the Second
Commission of Inquiry into Jail Management and Discipline made similar recommendations as
the 1838 Committee. In addition, this Commission made some specific suggestions regarding

accommodation for prisoners, improvement in diet, clothing, bedding and medical care.

In 1888, the Fourth Jail Commission was appointed. On the basis of its
recommendations, a consolidated prison bill was formulated. Provisions regarding jail
offences and punishment were specially examined by a committee of experts on Jail
Management. In 1894, the draft bill became law with the assent of the Viceroy. It is this Act
which forms the basis for the present day jail management and administration in India. This
Act has hardly undergone any substantial changes since its inception. However, the process of
review of prison problems in India continued. In the report of the Indian Jail Committee
1919-20, for the first time in the history of prisons, 'reformation and rehabilitation' of

offenders were identified as the objectives of prison.

The Government of India Act 1935 resulted in the transfer of the subject of jails
from the Central List to the control of Provincial Governments and henceforth reduced the

possibility of uniform implementation of a prison policy at the national level. Thus, State
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Governments have their own rules and regulations for the day to day administration of

prisons, maintenance of prisoners, and prescribing procedures.

The penal policy in post-revolutionary America was revolved on the question
“how prisons could be organised to reduce the chance that the offender would repeat their
criminal activity. This approach expressed a definite attitude towards human beings that they
are modifiable for the better if given the proper opportunity.” During the eighteenth century
mainly two prison reformers, namely, John Howard and Jeremy Bentham shared both a
revulsion against traditional punishment and expressed that institutions could be built that
would rehabilitate criminals and prevent crime. During late eighteenth century many
institutions attempted to test John Howards vision through practical trials. But these
experiments failed in reshaping the prisoners. In spite of revived ideology of reformation of
prisoners in the custodial institutions, in practice, reforms and rehabilitation plans did not
fulfil the expectation of those who thought to implement a system of individualised treatment.
But after pioneering effort in this area, i.e., Witzwill establishment in Switzerland in 1891.
Internationally it was well accepted that, a person in prison does not become a non-person, is
entitled to all human rights within the limitation of imprisonment and there is no justification
for aggravating the suffering already inherent in the process of incarceration. International
Covenant on Civil and Political Rights is the core international treaty on the protection of the
rights of prisoners. India ratified the Covenant in 1979 and is bound to incorporate its
provision into domestic law and state practice. It provides that,” all persons deprived of their
liberty shall be treated with humanity and with respect for the inherent dignity of human
person” Apart from civil and political rights, economic and social human rights are set up in
International Covenant on Economic, Social and Cultural Rights, which states that prisoners

have a right to the highest attainable standard of physical and mental health. The United
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Nations Standard Minimum Rules for the Treatment of Prisoners, 1955, although not legally
binding, provides guidelines of international and domestic law for prisoners and other persons

in custody which are as follows:

1. There shall be no discrimination on grounds of religion, race, colour, sex, and
language, political or other opinion.

2. Men and women should be detained in separate institutions.

3. Due consideration should be given to the separation of different categories of
prisoners.

4. Separate residence should be provided for the young and child prisoners from adult
prisoners.

Universal Declaration of Human Rights, 1948 also provides that, “no one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment”. United Nation Rules for
Treatment of Women Prisoners and Non-Custodial Measures for Women Offender,
emphasizes the need to change the laws according to the needs of women prisoners because
the rules adopted 50 years ago, did not, however, draw sufficient attention to women’s
particular needs. With the increase in the number of women prisoners worldwide, the need to
bring more clarity to considerations that should apply to the treatment of women prisoners has

acquired importance and urgency.

3.5 Modern era

Prisons, and their administration, is a state subject covered by item 4 under the State List in the
Seventh Schedule of the Constitution of India. The management and administration of prisons falls
exclusively in the domain of the State governments, and is governed by the Prisons Act, 1894 and
the Prison manuals of the respective state governments. Thus, the states have the primary role,
responsibility and authority to change the current prison laws, rules and regulations. The Central
Government provides assistance to the states to improve security in prisons, for the repair and
renovation of old prisons, medical facilities, development of borstal schools, facilities to women
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offenders, vocational training, modernization of prison industries, training to prison personnel, and
for the creation of high security enclosures. The Supreme Court of India, in its judgements on
various aspects of prison administration, has laid down 3 broad principles regarding imprisonment
and custody. First, a person in prison does not become a non-person. Second, a person in prison is
entitled to all human rights within the limitations of imprisonment. Third, there is no justification

for aggravating the suffering already inherent in the process of incarceration.

Types of prisons

Prison establishments in India exist at three levels—the taluka level, district level, and central
(sometimes called zonal/range) level. The jails in these levels are called Sub Jails, District Jails, and
Central Jails respectively. In general, the infrastructure, security, and prisoner facilities such as
medical, educational and rehabilitation are progressively better from Sub jail to Central Jail. The
other types of jail establishments are Women Jails, Borstal Schools, Open Jails and Special Jails.
The following table shows the number of jails and available capacity across India as on 31

December 2019.

Central jail

The criteria for a jail to be categorised as a Central Jail varies from state to state. However, the
common feature observed throughout India is that prisoners sentenced to imprisonment for a long
period (more than two years) are confined in the Central Jails, which have larger capacity in

comparison to other jails. These jails also have rehabilitation facilities.

Delhi has the highest number of 16 Central Jails followed by Madhya Pradesh having 11,
Maharashtra, Punjab, Rajasthan and Tamil Nadu with 9 each. Karnataka has 8 Central Jails, Gujarat

has 4 Central Prisons. Arunachal Pradesh, Meghalaya, Andaman and Nicobar Islands, Dadra and

Nagar Haveli, Daman and Diu & Lakshadweep do not have any Central Jails.
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District jail

District jails serve as the main prisons in states and union territories where there are no Central
Jails. States which have considerable number of District Jails are Uttar Pradesh(57), Madhya
Pradesh(39), Bihar(31), Maharashtra(28), Rajasthan(24), Assam (22), Karnataka (19), Jharkhand
(17) and Haryana (16), Gujarat (11), Kerala (11), West Bengal (12), Chhattisgarh (11), Jammu &

Kashmir and Nagaland (10 each).

Sub jail

Sub jails are smaller institutions situated at a sub-divisional level in the States. 9 states have
reported comparatively higher number of sub- jails revealing a well-organized prison set-up even at
lower formation. These states are Maharashtra (100), Andhra Pradesh (99), Tamil Nadu (96),
Madhya Pradesh (72), Karnataka (70), Odisha (73), Rajasthan (60), Telangana and West Bengal (33

each). Odisha had the highest capacity of inmates in various Sub-Jails.

Open jail

Open jails are minimum security prisons. Only convicted prisoners with good behaviour satisfying
certain norms prescribed in the prison rules are admitted in open jails. Minimum security is kept in
such prisons and prisoners are engaged in agricultural activities. P.T. Chacko Home Minister of
Kerala Introduced First Open Jail In India Nettukaltheri Near Neyyar Trivandrum on 28 August
1962. Seventeen states have functioning open jails in their jurisdiction. Rajasthan reported the

highest number of 29 open jails. There are no open jails in any of the union territories at the end of

2019.

Special jail
Special jails are maximum security prisons for the confinement of a particular class or particular

classes of prisoners. Prisoners housed in special jails are generally been convicted of offences such
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as terrorism, violent crimes, habitual offenders, serious violations of prison discipline, and inmates
showing tendencies towards violence and aggression. Kerala has the highest number of special jail
16. Provision for keeping female prisoners in these special jails is available in Tamil Nadu, West

Bengal, Gujarat, Kerala, Assam, Karnataka and Maharashtra.

Women’s jail

Women's jails are prisons that exclusively house female prisoners. Women's jails may exist at the
sub-divisional, district and central (zone/range) level. There were 20 Women's Jails across India
with a total capacity of 5,197 and an occupancy rate of 60.1% as on 31 December 2019. Due to the
limited capacity of Women's Jails, most female prisoners are housed at other types of jails. As on 31
December 2019, around 83.12% of all female prisoners in India were incarcerated at jails other than
a Women's Jail. Maharashtra has 5 women's jails. Kerala and Tamil Nadu each have 3 offense for

women in India.

Borstal School

Borstal Schools are a type of youth detention centre and are used exclusively for the imprisonment
of minors or juveniles. The primary objective of Borstal Schools is to ensure care, welfare and
rehabilitation of young offenders in an environment suitable for children and keep them away from
contaminating atmosphere of the prison. The juveniles in conflict with law detained in Borstal
Schools are provided various vocational training and education with the help of trained teachers.
The emphasis is given on the education, training and moral influence conducive for their

reformation and prevention of crime.

Nine States namely, Himachal Pradesh, Jharkhand, Karnataka, Kerala, Maharashtra, Punjab,
Rajasthan, Tamil Nadu and Telangana have borstal schools in their respective jurisdictions. Tamil

Nadu had the highest capacity for keeping 678 inmates. Himanchal Pradesh and Kerala are the only
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states that have the capacity to lodge female inmates in 2 of their Borstal Schools. There are no

borstal schools in any of the UTs at the end of 2019.

Other jails

Jails that do not fall into the categories discussed above, fall under the category of Other Jails.
Three states—Karnataka, Kerala and Maharashtra—have 1 other jail each in their jurisdiction. No
other state or union territory has any other jail at the end of 2019. The capacity of inmates (male
and female) reported by these three States in such jails was highest in Karnataka (250) followed by

Kerala (142), Goa (45) and Maharashtra (28).

Types of prisoners

A "criminal prisoner” is defined as any prisoner duly committed to custody under the writ, warrant
or order of any court or authority exercising criminal jurisdiction, or by order of a court-martial. All
other prisoners are considered "civil prisoners". Prison inmates lodged in Indian jails are
categorised as convicts, undertrials and detainees. A convict is a "criminal prisoner under sentence
of a Court or Court-martial". An undertrial is a person who has been committed to judicial custody
and against whom a criminal trial has been initiated by a competent authority (trial is in process and
not yet disposed off). A detenue is any person detained in prison on the orders of the competent
authority under the relevant preventive laws. As on 31 December 2019, there were 135,683

convicts, 293,058 undertrial inmates and 3,089 detenues in India.

Types of offences

Among convicts, the highest number of inmates are serving sentences for convictions of murder
(51.86%), rape (7.66%), offences under the NDPS Act (5.73%), attempted murder (5.30%), dowry
deaths (3.88%), and theft (2.84%) as on 31 December 2016. The overwhelming majority of

convicts, around 87.82%, are convicted of offences under the Indian Penal Code, while 12.05% are
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convicted under special and local laws. Among undertrials, the highest number of inmates are being
held under charges of murder (22.14%), rape (8.71%), attempted murder (8.03%), theft (8.94%),
offences under the NDPS Act (5.88%), and dowry deaths (4.43%) as on 31 December 2019. Around
80.73% of undertrials are charged with offences under the Indian Penal Code, while 19.25% are
charged with violating special and local laws. About 2.8% of convicts admitted to jails across India

in 2019 were repeat offenders.

Occupancy rate

One of the primary reasons for the overcrowding of prisons is the pendency of court cases. As on
March 31, 2019, more than 3 crore cases are pending in various courts, and two of every three
prison inmates in the country are under trials. The 4,19,623 prisoners of 2019, for example,
included 2,82,076 under trials, or 67% , according to NCRB data. Some other causes for big pretrial
population are corruption, role of police, prosecutors, and judiciary. Indian police system is heavily
understaffed and underpaid. It contributes to high detainees population since there are less officials
for accused prisoners to accompany them to court. So, their date for hearing keeps getting pushed
back. Prosecutors in India are also substantially burdened. There are many vacant assistant posts,
but no incentive has been made to fill those posts to fast track the process. Judiciary department
also contributes to such extensiveness of pre-trial detainees. There is a back log of 30 million cases
in India. With so many cases to handle, the number of judges in India is comparatively very low.
Even though for some of them bail is approved, they still cannot get out because they do not have
the money or resources to payout the bail. Many of detainees are also uneducated and completely
unaware of their rights. About 71% of pre-trial detainees are illiterate and do not even have a high

school diploma.

Capacity for male and female inmates and their occupancy rate in Central Jails as on 31st
December, 2019 in respect of States/UTs are presented in below Table 1.9, 1.10, and 1.11.
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Table - 1.9

Capacity, Inmates Population and Occupancy Rate of Open Jails
as on 31° December, 2019

ﬁt. State/UT :;lfugl::r: Total Capacity of Inmates Inmate Population Occupancy Rate (in %)
Jails Male Female Total Male Female Total Male Female Total

1 [ @ (3) (4) (5) (6) (7) (8) 9) (10) (11) (12)
1 ANDHRA PRADESH 1 300 0 300 36 0 36 12.00 0.00 12.00
2 ARUNACHAL PRADESH 0 0 0 0 0 0 0 0.00 0.00 0.00
3 ASSAM 1 100 0 100 21 0 21 21.00 0.00 21.00
4 BIHAR 1 104 0 104 90 0 90 86.54 0.00 86.54
5 CHHATTISGARH 0 0 0 0 0 0 0 0.00 0.00 0.00
6 GOA 0 0 0 0 0 0 0 0.00 0.00 0.00
7 GUJARAT 3 140 0 140 77 0 77 55.00 0.00 55.00
8 HARYANA 0 0 0 0 0 0 0 0.00 0.00 0.00
9 HIMACHAL PRADESH 1 268 0 268 114 0 114 42.54 0.00 42.54
10 | JAMMU & KASHMIR 0 0 0 0 0 0 0 0.00 0.00 0.00
11 | JHARKHAND 1 100 0 100 36 3 39 36.00 0.00 39.00
12 | KARNATAKA 1 80 0 80 33 0 33 41.25 0.00 41.25
13 | KERALA 3 448 20 468 569 15 584 127.01 75.00 124.79
14 | MADHYA PRADESH 6 90 0 90 85 0 85 94.44 0.00 94.44
15 | MAHARASHTRA 19 1862 100 1962 1587 63 1650 85.23 63.00 84.10
16 | MANIPUR 0 0 0 0 0 0 0 0.00 0.00 0.00
17 | MEGHALAYA 0 0 0 0 0 0 0 0.00 0.00 0.00
18 | MIZORAM 0 0 0 0 0 0 0 0.00 0.00 0.00
19 | NAGALAND 0 0 0 0 0 0 0 0.00 0.00 0.00
20 | ODISHA 1 125 0 125 70 0 70 56.00 0.00 56.00
21 PUNJAB 1 75 0 75 57 0 57 76.00 0.00 76.00
22 | RAJASTHAN 39 1390 37 1427 1031 43 1074 7417 116.22 75.26
23 | SIKKIM 0 0 0 0 0 0 0.00 0.00 0.00
24 | TAMIL NADU ) 260 0 260 59 0 59 22.69 0.00 22.69
25 | TELANGANA 1 150 0 150 98 0 98 65.33 0.00 65.33
26 | TRIPURA 0 0 0 0 0 0 0 0.00 0.00 0.00
27 | UTTAR PRADESH 0 0 0 0 0 0 0 0.00 0.00 0.00
28 | UTTARAKHAND 1 300 0 300 45 0 45 15.00 0.00 15.00
29 | WEST BENGAL# 3 164 0 164 188 0 188 114.63 0.00 114.63
TOTAL (STATES) 86 5956 157 6113 4196 124 4320 70.45 78.98 70.67
30 | A&NISLANDS 0 0 0 0 0 0 0 0.00 0.00 0.00
31 | CHANDIGARH 0 0 0 0 0 0 0 0.00 0.00 0.00
32 | D & NHAVELI 0 0 0 0 0 0 0 0.00 0.00 0.00
33 | DAMAN & DIU 0 0 0 0 0 0 0 0.00 0.00 0.00
34 | DELHI 0 0 0 0 0 0 0 0.00 0.00 0.00
35 | LAKSHADWEEP 0 0 0 0 0 0 0 0.00 0.00 0.00
36 | PUDUCHERRY 0 0 0 0 0 0 0 0.00 0.00 0.00
TOTAL (UTs) 0 0 0 0 0 0 0 0.00 0.00 0.00
TOTAL (ALL-INDIA) 86 5956 157 6113 4196 124 4320 70.45 78.98 70.67

e As per data provided by States/UTs.
# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been used.
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Table - 1.10
(Open Jails)

Types of Prison Inmates in Open Jails as on 31% December, 2019 (Sex-wise)

ﬁ'(;_ State/UT Convicts Undertrials
Male Female Total Male Female Total
(1) (2) (3) 4) (5) (6) 7 (8)

1 ANDHRA PRADESH 36 0 36 0 0 0
2 ARUNACHAL PRADESH 0 0 0 0 0 0
3 ASSAM 21 0 21 0 0 0
4 BIHAR 90 0 90 0 0 0
5 CHHATTISGARH 0 0 0 0 0 0
6 GOA 0 0 0 0 0 0
7 GUJARAT 77 0 77 0 0 0
8 HARYANA 0 0 0 0 0 0
9 HIMACHAL PRADESH 114 0 114 0 0 0
10 JAMMU & KASHMIR 0 0 0 0 0 0
11 JHARKHAND 7 0 7 29 3 32
12 KARNATAKA 33 0 33 0 0 0
13 KERALA 569 15 584 0 0 0
14 MADHYA PRADESH 85 0 85 0 0 0
15 MAHARASHTRA 1587 63 1650 0 0 0
16 MANIPUR 0 0 0 0 0 0
17 MEGHALAYA 0 0 0 0 0 0
18 MIZORAM 0 0 0 0 0 0
19 NAGALAND 0 0 0 0 0 0
20 ODISHA 70 0 70 0 0 0
21 PUNJAB 57 0 57 0 0 0
22 RAJASTHAN 1031 43 1074 0 0 0
23 SIKKIM 0 0 0 0 0 0
24 TAMIL NADU 59 0 59 0 0 0
25 TELANGANA 98 0 98 0 0 0
26 TRIPURA 0 0 0 0 0 0
27 UTTAR PRADESH 0 0 0 0 0 0
28 UTTARAKHAND 45 0 45 0 0 0
29 WEST BENGAL# 188 0 188 0 0 0
TOTAL (STATES) 4167 121 4288 29 3 32

30 A & N ISLANDS 0 0 0 0 0 0
31 CHANDIGARH 0 0 0 0 0 0
32 D & N HAVELI 0 0 0 0 0 0
33 DAMAN & DIU 0 0 0 0 0 0
34 DELHI 0 0 0 0 0 0
35 LAKSHADWEEP 0 0 0 0 0 0
36 PUDUCHERRY 0 0 0 0 0 0
TOTAL (UTs) 0 0 0 0 0 0
TOTAL (ALL-INDIA) 4167 121 4288 29 3 32

As per data provided by States/UTs.

# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2701777 has been used.
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Table - 1.11

Types of Prison Inmates in Open Jails as on 31% December, 2019 (Sex-wise)

ﬁ'c; State/UT Detenues Others Total
. Male Female Total Male Female Total

M | @ (9) (10) (11) (12) (13) (14) (15)
1 ANDHRA PRADESH 0 0 0 0 0 0 36
2 ARUNACHAL PRADESH 0 0 0 0 0 0 0
3 ASSAM 0 0 0 0 0 0 21
4 BIHAR 0 0 0 0 0 0 90
5 CHHATTISGARH 0 0 0 0 0 0 0
6 GOA 0 0 0 0 0 0 0
7 GUJARAT 0 0 0 0 0 0 77
8 HARYANA 0 0 0 0 0 0 0
9 HIMACHAL PRADESH 0 0 0 0 0 0 114
10 JAMMU & KASHMIR 0 0 0 0 0 0 0
11 JHARKHAND 0 0 0 0 0 0 39
12 KARNATAKA 0 0 0 0 0 0 33
13 KERALA 0 0 0 0 0 0 584
14 MADHYA PRADESH 0 0 0 0 0 0 85
15 MAHARASHTRA 0 0 0 0 0 0 1650
16 MANIPUR 0 0 0 0 0 0 0
17 MEGHALAYA 0 0 0 0 0 0 0
18 MIZORAM 0 0 0 0 0 0 0
19 NAGALAND 0 0] 0 0 0 0 0
20 ODISHA 0 0 0 0 0 0 70
21 PUNJAB 0 0 0 0 0 0 57
22 RAJASTHAN 0 0 0 0 0 0 1074
23 SIKKIM 0 0 0 0 0 0 0
24 TAMIL NADU 0 0 0 0 0 0 59
25 TELANGANA 0 0 0 0 0 0 98
26 TRIPURA 0 0 0 0 0 0 0
27 UTTAR PRADESH 0 0 0 0 0 0 0
28 UTTARAKHAND 0 0 0 0 0 0 45
29 WEST BENGAL# 0 0 0 0 0 0 188
TOTAL (STATES) 0 0 0 0 0 0 4320

30 A & N ISLANDS 0 0 0 0 0 0 0
31 CHANDIGARH 0 0 0 0 0 0 0
32 D & N HAVELI 0 0 0 0 0 0 0
33 DAMAN & DIU 0 0 0 0 0 0 0
34 DELHI 0 0 0 0 0 0 0
35 LAKSHADWEEP 0 0 0 0 0 0 0
36 PUDUCHERRY 0 0 0 0 0 0 0
TOTAL (UTs) 0 0 0 0 0 0 0
TOTAL (ALL-INDIA) 0 0 0 0 0 0 4320

As per data provided by States/UTs.
# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been used.
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Present Scenario of Open Prison in India

There are total 86 in India till year 2019. As per NCRB Report, Only 17 States have reported about the
functioning of open jails in their jurisdiction. Amongst these States, Rajasthan has reported the highest
number of 39 open jails followed by Maharashtra (19), Madhya Pradesh(6), Gujarat ,Kerala, Tamil Nadu and
West Bengal (3 each) The remaining 10 States Andhra Pradesh, Assam, Bihar, Himachal Pradesh,
Jharkhand, Karnataka, Odisha, Punjab, Telangana and Uttarakhand have one open jail each (Table 1.1). The
States Arunachal Pradesh, Chhattisgarh, Goa, Haryana, Jammu & Kashmir, Manipur, Meghalaya, Mizoram,

Nagaland, Sikkim, Tripura & Uttar Pradesh and all the UTs do not have any Open Jail in their State/UT.

A total of 4,320 inmate population consisting of 4,196 males and 124 females were lodged in various Open
jails of the country against the total Capacity of 6,113 inmates consisting of 5,956 males and 157 females as

lst

on 31> December, 2019. The highest number of inmates were lodged in jails of Maharashtra (1,650)

followed by Rajasthan (1,074) and Kerala (584).

The Occupancy rate of Open Jails at National level was 70.67% and Kerala (124.79%) has reported highest
overcrowding in open jails followed by West Bengal (114.6%). However, overcrowding may differ on day to
day and jail to jail basis. Capacity for male and female inmates and their occupancy rate in Open Jails as on

31st December, 2019 in respect of States/UTs are presented in Table 1.9.

Open Jails and Women Jails were having a capacity of 7,262, 6,113 and 6,511 inmates respectively as on
31st December, 2019. Out of total 1,44,125 convicts, the highest number of convicted prisoners were lodged
in Central Jails (66.2%, 95,470 convicts) followed by District Jails (27.0%, 38,846 convicts) and Open Jails
(3.0%, 4,288 convicts) as on 31st December, 2019.

However, it is significant to note that the latest information relating to authorised capacity & population of
open Jails supplied by States to the National Crime Records Bureau (NCRB) of the Central Ministry of
Home Affair. The following tabular information furnishes State-wise details of open Jails set up in India upto

2019.
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3.6 Present Scenario of Open Prison in India

There are total 86 in India till year 2019. As per NCRB Report, Only 17 States have reported about
the functioning of open jails in their jurisdiction. Amongst these States, Rajasthan has reported the
highest number of 39 open jails followed by Maharashtra (19), Madhya Pradesh(6), Gujarat ,Kerala,
Tamil Nadu and West Bengal (3 each) The remaining 10 States Andhra Pradesh, Assam, Bihar,
Himachal Pradesh, Jharkhand, Karnataka, Odisha, Punjab, Telangana and Uttarakhand have one
open jail each. The States Arunachal Pradesh, Chhattisgarh, Goa, Haryana, Jammu & Kashmir,
Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura & Uttar Pradesh and all the UTs do not
have any Open Jail in their State/UT.

A total of 4,320 inmate population consisting of 4,196 males and 124 females were lodged in
various Open jails of the country against the total Capacity of 6,113 inmates consisting of 5,956

males and 157 females as on 31%

December, 2019. The highest number of inmates were lodged in
jails of Maharashtra (1,650) followed by Rajasthan (1,074) and Kerala (584).

The Occupancy rate of Open Jails at National level was 70.67% and Kerala (124.79%) has reported
highest overcrowding in open jails followed by West Bengal (114.6%). However, overcrowding
may differ on day to day and jail to jail basis. Capacity for male and female inmates and their
occupancy rate in Open Jails as on 31st December, 2019 in respect of States/UTs.

Open Jails and Women Jails were having a capacity of 7,262, 6,113 and 6,511 inmates respectively
as on 31st December, 2019. Out of total 144,125 convicts, the highest number of convicted
prisoners were lodged in Central Jails (66.2%, 95,470 convicts) followed by District Jails (27.0%,
38,846 convicts) and Open Jails (3.0%, 4,288 convicts) as on 31st December, 2019. However, it is
significant to note that the latest information relating to authorised capacity & population of open
Jails supplied by States to the National Crime Records Bureau (NCRB) of the Central Ministry of

Home Affair. The following tabular information furnishes State-wise details of open Jails set up in

India upto 2019.
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Convicted Prisoners in Different Jails as on 31st December, 2019

Convicts

Uttar Pradesh has reported the most
Jail-wise & State/UT—wise Distribution number of convicts (19.2%, 27,612) in the
of Convicted Prisoners in Different country followed by Madhya Pradesh
Types of Jail as on 31st December, (14.1%, 20,253) and Maharashtra (6.3%,
2019 9,096) at the end of 2019 [Table 2.1]

[Map-2]. State/UT-wise, Sex-wise
distribution of convicted prisoners in
different types of jail is presented in
Tables 2.3 - 2.9.

The highest number of convicted
prisoners were lodged in Central Jails
(66.2%, 95,470 convicts) out of total
1,44,125 convicts followed by District
Jails(27.0%, 38,846 convicts) and Open
Jails (3.0%, 4288 convicts) as on
315t December, 2019 [Chart 2.2].

Special Jail, 1,098, W°me3_;§& 1,346, *Other Jails, 157,

0.76% 0.11%

Sub Jail, 2,920,

2.03% \

Open Jail, 4,288, ———  _a(
2.98%

District Jail,
38,846, 26.95%

\Central Jail,

95,470, 66.24%

Total Convicted Prisoners 1,44,125

e As per data provided by States/UTs.
*  Other Jails include Borstal Schools, etc.
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Undertrial Prisoners in Different Jails as on 31st December, 2019

Undertrials and Sub Jails(10.6%, 35,059 undertrials)

as on 31st December,2019 [Chart 2.3].
Jail-wise & State/UT—wise Distribution

of Undertrial Prisoners in Different Uttar Pradesh has reported the
Types of Jails as on 31%' December, maximum number of undertrials (22.2%,
2019 73,418) in the country followed by Bihar

(9.5%, 31,275) and Maharashtra (8.3%,
27,557) at the end of 2019 [Map-3].
State/UT-wise, Sex-wise distribution of
undertrials prisoners in different types of
jail is presented in Table 2.3 - 2.9.

The highest number of undertrial
prisoners were lodged in District
Jails(50.5%, 1,66,917 undertrials) out of
total 3,30,487 undertrials followed by
Central Jails(36.7%, 1,21,342 undertrials)

Women Jail, 2246,
*Other Jails, 606,
0.7% 020

Spemal Jail, 4317
1.3%

Sub Jail, 35059
10.6%

Central Jail,
121342, 36.7%

District Jail,

166917, 50.5%

Total Undertrial Prisoners 3,30,487

e As per data provided by States/UTs.
*  Other Jails include Borstal School, Open Jails, etc.
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Types of Prison Inmates in Open Jails as on 31st December, 2019

ﬁ'(;_ State/UT Convicts Undertrials
Male Female Total Male Female Total
(1) (2) (3) 4) (5) (6) 7 (8)

1 ANDHRA PRADESH 36 0 36 0 0 0
2 ARUNACHAL PRADESH 0 0 0 0 0 0
3 ASSAM 21 0 21 0 0 0
4 BIHAR 90 0 90 0 0 0
5 CHHATTISGARH 0 0 0 0 0 0
6 GOA 0 0 0 0 0 0
7 GUJARAT 77 0 77 0 0 0
8 HARYANA 0 0 0 0 0 0
9 HIMACHAL PRADESH 114 0 114 0 0 0
10 JAMMU & KASHMIR 0 0 0 0 0 0
11 JHARKHAND 7 0 7 29 3 32
12 KARNATAKA 33 0 33 0 0 0
13 KERALA 569 15 584 0 0 0
14 MADHYA PRADESH 85 0 85 0 0 0
15 MAHARASHTRA 1587 63 1650 0 0 0
16 MANIPUR 0 0 0 0 0 0
17 MEGHALAYA 0 0 0 0 0 0
18 MIZORAM 0 0 0 0 0 0
19 NAGALAND 0 0 0 0 0 0
20 ODISHA 70 0 70 0 0 0
21 PUNJAB 57 0 57 0 0 0
22 RAJASTHAN 1031 43 1074 0 0 0
23 SIKKIM 0 0 0 0 0 0
24 TAMIL NADU 59 0 59 0 0 0
25 TELANGANA 98 0 98 0 0 0
26 TRIPURA 0 0 0 0 0 0
27 UTTAR PRADESH 0 0 0 0 0 0
28 UTTARAKHAND 45 0 45 0 0 0
29 WEST BENGAL# 188 0 188 0 0 0
TOTAL (STATES) 4167 121 4288 29 3 32

30 A & N ISLANDS 0 0 0 0 0 0
31 CHANDIGARH 0 0 0 0 0 0
32 D & N HAVELI 0 0 0 0 0 0
33 DAMAN & DIU 0 0 0 0 0 0
34 DELHI 0 0 0 0 0 0
35 LAKSHADWEEP 0 0 0 0 0 0
36 PUDUCHERRY 0 0 0 0 0 0
TOTAL (UTs) 0 0 0 0 0 0
TOTAL (ALL-INDIA) 4167 121 4288 29 3 32

As per data provided by States/UTs.

# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been used.
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Types of Prison Inmates in Open Jails as on 31st December, 2019 ( Sex-wise )

Sl

State/UT

No. Detenues Others Total
Male Female Total Male Female Total

M | @ (9) (10) (11) (12) (13) (14) (15)
1 ANDHRA PRADESH 0 0 0 0 0 0 36
2 ARUNACHAL PRADESH 0 0 0 0 0 0 0
3 ASSAM 0 0 0 0 0 0 21
4 BIHAR 0 0 0 0 0 0 90
5 CHHATTISGARH 0 0 0 0 0 0 0
6 GOA 0 0 0 0 0 0 0
7 GUJARAT 0 0 0 0 0 0 77
8 HARYANA 0 0 0 0 0 0 0
9 HIMACHAL PRADESH 0 0 0 0 0 0 114
10 JAMMU & KASHMIR 0 0 0 0 0 0 0
11 JHARKHAND 0 0 0 0 0 0 39
12 KARNATAKA 0 0 0 0 0 0 33
13 KERALA 0 0 0 0 0 0 584
14 MADHYA PRADESH 0 0 0 0 0 0 85
15 MAHARASHTRA 0 0 0 0 0 0 1650
16 MANIPUR 0 0 0 0 0 0 0
17 MEGHALAYA 0 0 0 0 0 0 0
18 MIZORAM 0 0 0 0 0 0 0
19 NAGALAND 0 0] 0 0 0 0 0
20 ODISHA 0 0 0 0 0 0 70
21 PUNJAB 0 0 0 0 0 0 57
22 RAJASTHAN 0 0 0 0 0 0 1074
23 SIKKIM 0 0 0 0 0 0 0
24 TAMIL NADU 0 0 0 0 0 0 59
25 TELANGANA 0 0 0 0 0 0 98
26 TRIPURA 0 0 0 0 0 0 0
27 UTTAR PRADESH 0 0 0 0 0 0 0
28 UTTARAKHAND 0 0 0 0 0 0 45
29 WEST BENGAL# 0 0 0 0 0 0 188
TOTAL (STATES) 0 0 0 0 0 0 4320

30 A & N ISLANDS 0 0 0 0 0 0 0
31 CHANDIGARH 0 0 0 0 0 0 0
32 D & N HAVELI 0 0 0 0 0 0 0
33 DAMAN & DIU 0 0 0 0 0 0 0
34 DELHI 0 0 0 0 0 0 0
35 LAKSHADWEEP 0 0 0 0 0 0 0
36 PUDUCHERRY 0 0 0 0 0 0 0
TOTAL (UTs) 0 0 0 0 0 0 0
TOTAL (ALL-INDIA) 0 0 0 0 0 0 4320

As per data provided by States/UTs.
# Due to non-receipt of data from West Bengal for the year 2018 & 2019, data furnished for 2017 has been used.
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City Properties

City Properties
Types of Prison Inmates in Open Jails as on 31st December, 2019 ( Sex-wise )


3.7 Future of Open Prison in Present Scenario

Open prisons refer to the prisons that involve minimum security and is mainly dependent on the
self-discipline of the inmates. The rules of these prisons are less stringent as compared to the rules
of the other prisons. For this reason, they are also known as open air camps, prisons without bars or
minimum security prison. These promote one of the major principles of punishment known as the
‘Reformative Theory’ where instead of severely punishing the convict, an opportunity is provided to

reform oneself and get into the mainstream life.

General Features of Open Prisons

*  Objectives: As stated in the Nelson Mandela Rules (UN Standard Minimum Rules for the
Treatment of Prisoners), these prisons are created with the objective of providing most
favourable condition for rehabilitation of some selected prisoners as there is no physical
security provided against escape and inmates are required to maintain some self-discipline.

. Eligibility: Although the eligibility criteria vary from state to state, one principal and
universal rule is that the inmate must be a convict and such person must have stayed in
controlled jail for atleast five years in order to have evidence over his or her good conduct.
These are not open for under trial prisoners. Even the life convicts who have showed good

conduct can be transferred to semi-open or open prisons.

Issues with Open Prisons
While open prisons seem to be useful in some areas, it has some disadvantages too.
* Since some prisoners are allowed to set up their livelihood in and around the prisons and
also stay with their family, they later refuse to move out of the place as it became a cost-

free shelter for them in a prime location. There were other reasons for staying in also, as
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they get emotionally attached to the place. They also want stability in the education of their
children, all of which will be affected if they relocate.

* The undertrial prisoners, who are often falsely implicated into cases and have to go
through the ordeals of the police and courts do not have access to these prisons. Rather,
they are more in need of such prisons as it will provide a conducive environment for
confession, inquiry and also reformation. This is specially in case of undertrial women,

sick and juveniles who are more vulnerable to abuse.

India has 63 open jails with a capacity of 5,370, enough to house 1.28 per cent of the 419,623
prisoners across the country. However, 30 per cent of their seats are unutilised, the Hindustan Times
reported on December 12, 2017. While Rajasthan tops with 29 open prisons, Maharashtra has 13,
Kerala and Tamil Nadu have three each, and Gujarat and West Bengal have two each, according to
Prison Statistics 2015. The fact remains that overcrowding is a pressing issue involving the
“violation of human rights”, to quote the Supreme Court. In 2015, the prison occupancy rate
exceeded 200 per cent in Dadra and Nagar Haveli (276.7 per cent), Chhattisgarh (233.9 per cent)
and Delhi (226.9 per cent), according to NCRB data. Prisons in another 13 states were full beyond
capacity.

In December 2017, the Supreme Court asked states to establish an open prison in each district based
on a 2017 report that detailed the success of Rajasthan’s open jail system. It followed up this
suggestion with an order on May 8, 2018, asking states to “try and utilise the capacity of these open
prisons”-- which number 63 and have a capacity of 5,370, but have 30 per cent seats unutilised
adding that states should consider increasing the capacity of existing open prisons and “seriously

consider the feasibility of establishing open prisons in as many locations as possible”.
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Commissioned by the Rajasthan State Legal Services Authority and released on National Law Day
November 26 in 2017, the report showed that open prisons “reduce the burden on the exchequer”,
“reduce overcrowding in prisons” and “strengthen the social fabric by mainstreaming estranged
individuals who are in conflict with the law”, to quote Justice Kalpesh Satyendra Jhaveri, executive
chairperson of the authority, who commissioned the report. He is now the chief justice of the

Odisha High Court.

Open jails and prisoner behaviour

Overall, 1 in 45 prisoners in Rajasthan’s open prisons absconded from parole or escaped, while the
all-India figure for closed prisons s 1 in 481, as per 2015 prison data. Chakraburtty’s report
attributed most of the escapes from open prisons to “problems related to procuring parole and
remission” in other words, due to prisoners’ failure to furnish a bail bond, or due to adverse reports
by police personnel willing to err on the side of caution.

“Administrative issues regarding parole are a common problem in prisons across India, and should
be addressed,” said R.K. Saxena, former inspector general of prisons, Rajasthan, and the director of
the 1982-83 Justice Mulla Committee on Prison Reforms. “Parole is a prisoners’ right, a conditional
release and an opportunity for prisoners to assimilate into society.”

The report made several suggestions that would improve parole administration and thereby lower
the number of prisoners recorded as having escaped. These are: Reducing the bond amount;
encouraging personal bonds instead of requiring guarantors (unless a prisoner misbehaves);
considering a prisoner’s behaviour alone based on social welfare department statements instead of
police reports for the second parole onwards.

The police, on their part, could be sensitised on the role of open prisons in prisoner reform so that

they make unbiased investigation reports when parole applications come up.
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Modern idea of reformation

As a result of growth in the scientific study of individual, his social relationships and analysis of the
criminal behaviour by the psychologists, the modern penologists consider reformative theory as the
best way to handle crime. The reformative theory of punishment insists on reformation of offenders
through individualisation. The theory works on a strict notion that even if an offender commits a

crime, he does not cease to be a human being. Therefore, an effort must be made to reform the

person during the period of his/her incarceration.

Hans Gross and Hugo Munsterberg in their much-referred works on the psychology of a person in
criminal jurisprudence say that any procedure of solitary confinement or vindictive discipline will
invariably result not in reformation but in further deterioration of an already imperfectly developed
personality. We should be greatly concerned whether they come out soured and embittered against

the society for having placed them there or full of hope and new courage for the future because we

have afforded them ample opportunity to improve their condition during incarceration.

It was realized that imprisonment may only be appropriate for a certain category of offenders, as
imprisonment had a drastic effect on some offenders who instead of becoming useful citizens
become tough and frustrated criminals with rather enhanced competence and will to commit crimes.
Thus, open and semi-open prisons, parole, probation, etc., have proved far more useful for such

offenders. Justice V.R. Krishna Iyer, who has delivered incredible judgments in the human rights

jurisprudence, once said:

“the cultural roots of India with ‘Valmiki’, the Greatest Poet with a history of
robbery past and such instances of conversion from criminality to nobility fully

corroborate with the correctional philosophy advocated by radical penologists.
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Every saint has a past and every sinner a future. The technology of rehabilitation is

the divinity already in man.*
The main or dominant purpose of the punishment, if not the sole purpose is reforming the criminal
and redirecting him into society as an honest citizen. Therefore, modified prison conditions and
practices are needed as preparation for release, during transitional periods of parole or initial

reintegration to ensure continued successful adjustment.

Open prison system possible in near future

After initiating a semi-open prison system in Tihar Jail in previous year, the authorities are now
mulling the next step — making it an ‘open jail’, where inmates can actually go out of the complex
for work and return to it every evening. Tihar officials say the semi-open jail decision got a very
good response. The conduct of many convicts improved as they hoped to get selected under the
system.

Tihar spokesperson Sunil Gupta had told “In the near future, we might send a proposal to make it an
open jail system. There is always scope for moving ahead." The open jail system has been working
successfully across India. Some 28 prisons in the country follow the open jail system, and most
states have at least one of them. “Convicts in open jails are in a transition phase where they make
themselves ready for their release,” Gupta says many open jails allows low-risk convicts to go
outside in the city and work there and then return to jail premises. “As an initiative to reform
convicts, open jails give them the freedom to move around freely during the day and earn a living in
accordance with their skills set."

At an open jail in Rajasthan, the authorities have acquired agricultural land where inmates are
allowed to build a temporary home, stay with their family members and carry out farming or raise

poultry. They move freely across the fields and live a normal life.
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In Bihar's Buxar jail, convicts can stay with their family members in a one- room apartment, and

take up work outside the prison according to their skill.

Open prisons can be reformed

In a hearing, the Supreme Court has followed up the matter with a transparently positive intent,
seeking to enforce the rights of women and children in Indian prisons. It had earlier asked all the
states to study the recommendations made by Smita Chakraburtty, an independent researcher on

prison systems in India, and file their responses within four weeks to the Union Ministry of Home

Aftfairs (MHA) on the matter. The Supreme Court had also asked all state governments to submit

their responses regarding the possibility of setting up open prisons in their respective states.

Chakraburtty's had earlier interviewed 428 prisoners in 15 open prisons of Rajasthan after travelling
across the state for seven months. She had also interviewed 30,000 prisoners in 58 prisons of Bihar,
studying jail conditions, apart from prisons in other states. She was appointed honorary prison
commissioner to study the Open Prison System by the Rajasthan State Legal Services Authority
(RSLSA). She has suggested setting up of a minimum of two open prisons in each of the 600
districts in India. If the states agree, then India has the possibility of having a completely different

prison system in the world.

Recommendations -

1. Each of 600 districts in India should have a minimum of two open prisons.

2. Open prisons cut down the cost of the closed prison system by more than 70 per cent.

3. Cost per prisoner in Jaipur Central Jail's closed prison is Rs 7, 094 per month.
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Cost per prisoner in the Sanganer Open prison, near Jaipur, is only Rs 500 per month.

There are 400 prisoners in the Sanganer Open Prison.

Open prisons require only one staff per 80 prisoners.

Pregnant women, women with no support system, women with children, or disability, can

live a healthy and productive life in open prisons.

Open prisons can be made anywhere, even next to the boundary walls of the closed
prisons. Multi-storied housing complexes can be constructed in a limited space. Even in
villages and forest areas, modest clay huts can be constructed and prisoners can do

agricultural work or create small scale alternative craft sectors.

Open prisons are based on trust. Prisoners leave for work in the morning and come back
in the evening. They live with their families. If they default or indulge in crime or
violence inside or outside the prison, they will be sent back to the closed prison. Hence,

they choose to not break the law.

Among the several success stories in Rajasthan, the Sanganer Open Prison close to Jaipur
has been an unprecedented accomplishment. There has reportedly been no instance of any
violation of law till date. Even Tihar Jail in Delhi has started an open prison which has
been a resounding success. There are plans to open a petrol pump run by prisoners in
Delhi. DG-prisons in Sanganer and Delhi have played a highly positive and proactive role
in backing the idea of open prisons. The idea has been so successful that when the terms
of some prisoners ended in Sanganer, they refused to leave the open prison, and only did

so after being persuaded. The 29 open prisons in Rajasthan have been symbols of human

92




dignity and responsibility over the years. That is why the Rajasthan High Court has taken

serious and positive cognisance of the recommendations by Chakraburtty.

Justice KS Jhaveri, executive chairman of the Rajasthan State Legal Services Authority and the
second senior-most judge in the Rajasthan High Court, endorsed report submitted in November
2017. The report was published and brought to the public domain on November 20 - National Law

Day. The chief justice of Rajasthan launched the report.

The RSLSA has forwarded the report to all DG-prisons of all the states requesting perusal of the
recommendations made in the report and considering its implementation across the country. The
Supreme Court has given favourable observations regarding the report.

Prison reforms in India have not emerged as part of the social movement, but have necessarily
resulted from the worst conditions of treatment faced by political prison sufferers during their
detention. The prison authorities have repeatedly begun lobbying and made every possible attempt
to ensure that prison life's rigours are mitigated and that prisoners are handled humanely. Prisons
are not places that are natural. The inmates are without freedom and personal relationships with
friends and family. This has always been a contentious issue whether the prison as an institution
should be used to rehabilitate and train prisoners for everyday life. There are quite a lot of criminals
who otherwise are well-conducted and of respectable class of society, but because of momentary
impulsiveness, provocation and circumstances they fall prey to criminality. Another class of
prisoners is otherwise innocent, but must suffer the harshness of prison life as a result of the error of
justice. It's obviously difficult for such people to adapt to the jail around them and find life most

painful and disgusting in the prison.

93




It is the real aim of sending criminal prisoners, by instilling in them distaste for crime and violence,

that they become decent and legal people. However, the prison authorities are seeking in real action

to transform inmates by using intimidation and compulsive techniques. As a result, the changes in

inmates are temporary and last only until they are in jail and are attracted to crime once they are

released. That is why the current trend is to give the prisoners greater importance in order to be able

to reinstate them into regular community life. This goal can be achieved by probation and parole.

The sincerity, devotion and tact of jail officials also contribute to the rehabilitation of the offender.

Before India got its independence Britishers were known to put Indians behind bars where they

tortured Indian freedom fighters. Even after 73rd years of independence the prison system has not

changed a lot. They are still treated with inhuman activities, unsanitary living conditions in jails and

are often compared to animals; this caused many losses of lives in the prison.

Open prisons were developed to rehabilitate prisoners who had almost completed their sentence. In

the earliest open prisons developed in the US in the 19th century, prisoners nearing release were

sent to work as labourers to evaluate their behaviour.

Earlier imprisonment was renowned as a simple form of penal punishment but the system of

minimum security in the open prison settings were considered modern form of punishment. Many

measures have been taken to lift the insufferable condition as well as reddened prison

administration.

The subject of open prison was largely discussed in the first United Nation Congress On Prevention

of Crime And Treatment of Offenders held in Geneva 1955. Second meeting was held in London

1960.
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3.8 No Uniform framework to govern Open Jails

A uniform framework to govern Open Jails is also lacking. The subject of “prisons and other
institutions of a like nature” in India forms part of the State List. Accordingly, the state
governments are expected to come up with detailed rules and guidelines regarding the
administration of Open Jails. However, in order to ensure some uniformity in these rules, the
government came up with Model Prison Rules, 2016, in which an entire chapter has been devoted
for Open Jails. However, these provisions are only illustrative in nature and therefore states
continue to administer these jails in their own way.

In absence of a uniform framework, the selection procedure of eligible inmates for Open Jails
becomes quiet ambiguous. Some strange provisions have been introduced by various states. In
Rajasthan Prisoners Open Air Camp Rules, 1972, prisoners who are unmarried are not permitted to
shift to these Jails. Introducing marriage as a pre-condition has no relation with the objective behind
establishing these Jails. Under the Haryana Prisoners Open Air Camp Rules as well, a prisoner is
not considered eligible to reside in Open Jails if he is not having any family. It is important to note
that permitting prisoners to financially help their family is not the sole objective for these Jails. The
crucial point to consider is the correctional potential of these institutions for the prisoners who have
consistently shown discipline behind the closed prisons. Denying a prisoner this opportunity, just

because he is not having any family, is in no way fulfilling this purpose. These provisions are good

examples of how states are unable to understand the intention behind establishing these institutions.

Another important issue is the biased attitudes of states in selecting only male prisoners for Open

Jails. As of now, only four states [Jharkhand, Kerala, Maharashtra and Rajasthan] are having female
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prisoners in Open Jails. There are 13 states having the necessary facilities for these Jails but only
male prisoners are residing in them. Even if safety of the female prisoners is the concern, then
progressive steps can be taken to establish separate open prisons for women, like Women’s Open
Prison in Kerala or Yerawada Open Jail for Women in Pune. But denying women the opportunity to
shift to these jails is clearly against Article 14 of the Constitution as there is no reasonable
Jjustification which allows states to select only male prisoners. This whimsical arbitrariness on the
part of various states is inconsistent with the provisions for Open Jails in the Model Prison Rules,
2016. This calls for bringing a uniform framework which is binding on all the states and union
territories. The recommendation of the All India Committee on Jail Reforms, 1980-83 [Vol. I, Part
II1, Para 4.34.2] to bring the subject of prisons and allied institutions within the concurrent list, can

be helpful for this purpose as that will allow Centre to legislate and come up with a uniform

framework.

Open Jails: The Unexplored Alternative

According to the data provided by National Crime Records Bureau (NCRB), there are only 77 Open
Jails across the country at the end of 2018 and these are present only in 17 states. Even in these 17
states, the occupancy rate is 66.6%. This situation persists even when the Central/District prisons in
our country are highly overcrowded. As on 31st December 2018, the occupancy rate was 119% in
Central Jails and 132.8% in District Jails. Thus, not only the Central/District Jails are heavily over-
utilised but at the same time, Open Jails, which can serve as an effective alternative for housing

harmless prisoners, are under-utilised and highly inadequate in number.
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4. Prison Laws in India

The system of prison administration in our country is more than 200 years old. Prison is a State

subject under List-Il of the Seventh Schedule in the Constitution. The management and

administration of Prisons falls exclusively in the domain of the State Governments, and is governed

by the Prisons Act, 1894 and the Prison Manuals of the respective State Governments. Thus, States

have the primary role, responsibility and power to change the current prison laws, rules and

regulations. Important statutes which have a bearing on the regulation and management of prisons

in the country are:

1.  The Indian Penal Code, 1860.

2. The Prisons Act, 1894.

3. The Prisoners Act, 1900.

4. The Identification of Prisoners Act, 1920.

5.  Constitution of India, 1950

6.  The Transfer of Prisoners Act, 1950.

7. The Representation of People Act, 1951.

8. The Prisoners (Attendance in Courts) Act, 1955.
9.  The Probation of Offenders Act, 1958.

10. The Code of Criminal Procedure, 1973.

11. The Mental Health Act, 1987.

12.  The Juvenile Justice (Care & Protection) Act, 2000.
13. The Repatriation of Prisoners Act, 2003.

14. Model Prison Manual (2016).

National Documents on Prison Administration
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At the national there are number of legislations touching directly or indirectly administration of the

prisons and reformation of prisoners. Some of the important legislations are as under:

Constitutional Provisions

Constitution of India nowhere expressly provides any provision for the protection of prisoners or
prison justice, but certain basic rights have been guaranteed in part III of Indian Constitution which

are available to the prisoners as well because a prisoner is treated as a ‘person’ in the prison.

Article 14 of Constitution of India says:

“The state shall not deny to any person equality before law or the equal

protection of laws within the territory of India.”

Thus, Article 14 contemplated that like should be treated alike, and also provided the concept of

reasonable classification. This article is very useful guide and basis for the prison authorities to

determine various categories of prisoners and their classifications with the object of reformation.

Indian Constitution guarantees six freedoms to all the citizens of India. Among these freedoms there

are certain freedoms which the prisoners cannot enjoy because of the very nature of these freedomes,
such as, “freedom of movement”, “freedom to residence and to Settle” and “freedom of profession”.
But there are other freedoms under this article which a prisoner can enjoy even behind bars, viz.,

“freedom of speech and expression” & “freedom to become member of an association”.

Moreover, constitution of India provides various other provisions though cannot directly be called
as prisoner’s rights but may be relevant. Among them are Article 20 (1&2), Article 21, and Article

22 (4-7).
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The Prisons Act, 1894

Prisons Act, of 1894 is the first legislation regarding prison regulation in India. Commenting upon
the Prisons Act, of 1894, Dr. Amarendra Mohanty in her book Prison system in India observed the

following:

“This Act was largely based on deterrent principles reflected mainly the British policy on the
subject. The legislators took little pains to look into the other side of the problem. They were
concerned more with the prison working than with treatment of the prisoners. This Prisons Act

remained unchanged for last more than one hundred years except very minor change.”

Among the various other provisions under the Prisons Act, 1894, the following sections are related

with the reformation of prisoners in one-way or the other.

Accommodation and sanitary conditions for prisoners.

* Provision for the shelter and safe custody of the excess number of prisoners who

cannot be safely kept in any prison.

* Provisions relating mental and physical state of prisoners.

» Provisions relating to the examination of prisoners by qualified Medical Officer.

* Provisions relating to separation of prisoners, containing female and male prisoners,

civil and criminal prisoners and convicted and undertrial prisoners.

* Provisions relating to treatment of undertrials, civil prisoners, parole and temporary

release of prisoners.
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The Prisoners Act, 1990

For the purpose of prison reformation and prison justice under this Act, following sections are

relevant here to mention:

» That all reference to prisons or the imprisonment or confinement shall be construed

as referring also to reformatory schools to detention therein.

» That it is the duty of Government for the removal of any prisoner detained under any
order or sentence of any court, which is of unsound mind to a lunatic asylum and

other place where he will be given proper treatment

* That any court which is a High Court may in case in which it has recommended to

Government the granting of a free pardon to any prisoner, permit him to be at liberty

on his own cognizance.

The Transfer of Prisoners Act, 1950
This act was enacted for the transfer of prisoners from one state to another for rehabilitation or
vocational training. This Act is also helpful for transfer of prisoners from over-populated jails to

less congested jails within the state.

The Prisoners (Attendance in Courts) Act, 1955

This Act contains provisions authorizing the removal of prisoners to a civil or criminal court for
giving evidence or for answering to the charge of an offence. Thus, apart from the substantive
prison laws, the Government of India appointed a National Expert Committee on women prisoners

(1968- 87) under the chairmanship of Justice Krishna Iyer to examine the conditions of women
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prisoners. The committee among other things recommended the following suggestions particularly

towards reformation and rehabilitation of women prisoners.

* In women's rehabilitation, employment training has a pivotal role. Consequently,

work in prison has to be given such potential economic worth and utility that all

women in custody are willing to engage in work programmes.

» Training of women prisoners in an area of great relevance to correctional work and to

the process of restoration of dignity of the women offender.

* Probation, Parole and other non-institutional modalities of corrective treatment shall

be widely used in case of women offenders.

* Moreover, at National Conference on Human Rights of Prisoners on 14th Nov. 1995,
consensus was emerged to work out the draft law on prisons. A Core Group has
prepared a Draft Bill namely, the Indian Prisons Act, 1995 which was circulated to
State Governments for their consideration and observation and also to Ministry of
law. But unfortunately Bill is still pending under consideration of the Government of

India.

4.1 Problems Related To Indian Prisons

Despite the relatively low number of persons in prisons as compared to many other countries in the
world, there are some very serious problems in prisons across India. These are: overcrowding,
prolonged detention of undertrials, unsatisfactory living conditions, staff shortage and poor training,
corruption and extortion, inadequate social reintegration programes, poor spending on healthcare

and welfare, lack of legal aid and allegations of indifferent and even inhuman approach of prison
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staff among others. On some occasions, such as the blinding of prisoners in Bhagalpur situation also

attracted great attention.

The murder of a woman life convict in the , the stark human rights Byculla women’s prison in
Mumbeai in June 2017 has brought the focus back on custodial violence, especially the vulnerability

of inmates to authoritarian behaviour.

Jail administration in India being an important part of the criminal justice system has suffered
neglect and lack of recognition. A lot has been talked about the police, a little less about the courts
and almost nothing about prisons and prisoners. The problem of prison administration needs to be
highlighted to focus public attention on this very vital sphere of social concern. It is nearly 30 years
since the submission of the report of the All India Committee on Jail Reforms (1980-83) headed by
Justice A.N. Mulla. One may ask why the recommendations of the committee have not been
followed and implemented in letter and spirit. There is little significant improvement on an all India

basis.

The main reason often cited by the centre not being able to implement the recommendations of the
Mulla Committee is that prison is a state subject. This only shows that if there is political will, there

shall be no difficulty at the centre taking an active and direct interest in prison administration.

After analyzing different dimensions of prison laws and prison administration, one can lay down the

following major problem areas, which afflict the prison system and need priority attention.

1. Delay in trials in the courts has assumed very serious proportions. Even though
problem has been highlighted by the Mulla Committee, National Police Commission
and through Public Interest Litigation (in the Hussainara Khattun's case) there has

been no relief at all. Delays commences at the investigation stage itself. In many
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cases, charge sheets are filed by the police very late leading to a long chain reaction.
On the other hand courts are also not without blame. Even though law requires that
trials should be conducted from day to day till completed, in practice this rarely

happens. Cases are adjourned for a couple of months at a time, which further

aggravates delay.

Overcrowding itself leads to unsatisfactory living conditions. Although several jail
reforms outlined earlier have focused on issues like diet, clothing and cleanliness,
unsatisfactory living conditions continue in many prisons around the country. A
special commission of inquiry, appointed after the 1995 death of a prominent
businessman in India is high-security Tihar Central Jail, reported in 1997 that 10,000
inmates held in that institution endured serious health hazards, including
overcrowding, “appalling” sanitary facilities and a shortage of medical staff. The
National Police Commission pointed out that 60% of all arrests were either
unnecessary or unjustified. This has resulted in overcrowding and accounts for

43.20% of the expenditure of jails.

Extortion by prison staff and its less aggressive corollary guard corruption is common
in prisons around the world. Given the substantial power that guards exercised over
inmates these problem are predictable, but the low salaries that guards are generally

paid severely aggravate them. In exchange for contraband or some special treatment

inmates supplement guard salaries with bribes.

The arrangement for facilitating communication between prisoners and their relatives,
friends and legal advisors require attention. Many of these aspects have been drafted

within the Mulla Committee Report and deserve immediate implementation.
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5. Inadequate rehabilitative programmes and vocational training facilities is another
problem of Indian prisons. Even if there are few rehabilitative programmes they are

just outdated.

6. Apart from above mentioned problems of Indian prisons there are other problems also
which include lack of legal aid, health problem, homosexual abuses, drug abuse, and

prison violence.

THE PAKWASA COMMITTEE

After independence, various Committees were appointed to improve the condition of prisons in
India. The Pakwasa Committee in 1949 suggested the system of utilizing prisoners as labour for
road work without any intensive supervision over them. It was from this time onwards that a system
of wages for prisoners for their labour was introduced. Subsequently, certain liberal provisions were
also introduced in jails manuals by which well-behaved inmates were rewarded with remission in

their sentence.

In 1951, the Government of India invited the United Nations expert on correctional work, Dr. W.C.
Reckless, to undertake a study on prison administration and to suggest policy reforms. His report
titled 'Jail Administration in India' made a plea for transforming jails into reformation centers. He
also recommended the revision of outdated jail manuals. In 1952, the Eighth Conference of the
Inspectors General of Prisons also supported the recommendations of Dr. Reckless regarding prison

reform. Accordingly, the Government of India appointed the All India Jail Manual Committee in

1957 to prepare a model prison manual. The committee submitted its report in 1960.

MODEL PRISON MANUAL

The Model Prison Manual 1960 is the guiding principle for prison management in India. On the

lines of the Model Prison Manual 1960, the Union Ministry of Home Affairs, in 1972, appointed a
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working group on prisons. It brought out in its report the need for a national policy on prisons. It
also made an important recommendation with regard to the classification and treatment of offenders

and laid down certain principles.

THE MULLA COMMITTEE

In 1980 the Government of India set-up a Committee on Jail Reforms under the Chairmanship of

Justice A. N. Mulla. The Mulla Committee submitted its report in1983.

Some of the prominent recommendations of the Mulla committee are:

* Improving prison condition by making available proper food, clothing, sanitation,

» The prison staff to be properly trained and organized into different cadres. Setting

up an All India Service called the Indian Prisons & Correctional Service.

+ After-care, rehabilitation and probation to be an integral part of prison service.

» The press and public to be allowed inside prisons and allied correctional
institutions periodically, so that the public may have first-hand information about

the conditions of prisons and be willing to co-operate in rehabilitation work.

* Undertrials in jails to be reduced to bare minimum and they be kept away from
convicts. Undertrials constitute a sizable portion of prison population. Their

number to be reduced by speedy trial and liberalization of bail provisions.

* The Government may make an effort to provide adequate financial resources.

THE KRISHNA IYER COMMITTEE

In 1987, the Justice Krishna Iyer Committee was appointed to study the situation of women
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prisoners in India. It recommended the induction of more women into the police force in view of

their special role in tackling women and child offenders.

SUBSEQUENT DEVELOPMENTS

Following the Supreme Court direction (1996) in Ramamurthy vs State of Karnataka to bring about
uniformity of prison laws and prepare a draft model prison manual, a committee was set up in the
Bureau of Police Research and Development (BPR&D). In 1999, a draft Model Prison Management
Bill (The Prison Administration and Treatment of Prisoners Bill, 1998) was circulated to replace the

Prisons Act 1894 by the Government of India to the States but this Bill is yet to be finalized.

Meanwhile, a Model Prison Manual was prepared in 2003 by evolving national consensus on
relevant issues relating to prison reforms in India and circulated to all State Governments for
guidance. With the passage of time and after having gained a better understanding of ground
realities, a need was felt to revise and update the Manual to reflect the developments of the past
decade. In the meantime, the Supreme Court had also issued several directions. An expert
committee was constituted in 2014 to revamp the Model Prison Manual prepared in 2003. The
expert committee extensively reviewed the model prison manual and came up with a draft Model
Prison Manual in 2016. The Model Prison Manual 2016 was finalized with the approval of the
Home Ministry and circulated to all States and Union Territories for their guidance. The new
manual aims at bringing uniformity in laws, rules and regulations governing prison administration
and management of prisoners all over the country. Its key features include an emphasis on prison
computerization, special provisions for women prisoners, focus on after care services, prison
inspections, rights of prisoners sentenced to death, repatriation of foreign prisoners, enhanced focus

on prison correctional staff, to name a few.

The Supreme Court, in the matter of Suo Moto Writ Petition (Civil) No. 406/2013 titled Re:

Inhuman Condition Prevailing in 1382 prisons in India, asked the Centre and all States to
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implement its directions on prison reforms including filling up of vacancies of jail staff across the
country and devise a scheme to audit their accounts. Besides, an assessment was made by the
Bureau of Police Research and Development (BPR&D) on the financial requirements of the States
depending on their prison population and available capacity etc. and a non-plan scheme involving a

total outlay of Rs 1800 crore to be implemented over a period of five years from 2002-03 to

2006-07 was launched with the approval of Cabinet which was later extended upto 31.3.20009.

Recent Measures By The Central Government:

The Union Home Ministry, issued an advisory on prison reforms adopted at the 5th National

Conference of heads of prisons of States and Union Territories, 2019.

4.2 International Obligations And Guidelines

The International Covenant on Civil and Political Rights (ICCPR) remains the core international
treaty on the protection of the rights of prisoners. India ratified the Covenant in 1979 and is bound
to incorporate these provisions into its domestic laws and state practices. The International
Covenant on Economic, Social and Cultural Rights (ICESR) states that prisoners have a right to the
highest attainable standards of physical and mental health. Apart from civil and political rights, the
so called second generation economic, social and human rights as set down in the ICESR also apply

to the prisoners.

The UN Standard Minimum Rule also made it mandatory to provide a separate residence for young

and juvenile delinquents away from adult prisoners. Subsequent UN directives have been the Basic
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Principles for the Treatment of Prisoners (United Nations 1990) and the Body of Principles for the

Protection of All Persons under Any Form of Detention or Imprisonment (United Nations 1988).

International Scenario on Prison Reformation

There are various important International documents on prison administration though not directly
related to reformation of prisoners but very much concerned with prison justice and indirectly
called for recognition of the inherent quality of prisoners as human family and protection from

tyranny and oppression. Some of those international documents are as under:

Universal Declaration of Human Rights

In 1948 a movement was started in the United Nations in the form of Universal Declaration of
Human Rights which was adopted in the General Assembly of the United Nations. This organic
document is also called as Human Rights Declaration. This important document provides some
basic principles of administration of justice. Among the important provisions in the document

following are as follows:

* No one should be subjected to torture or to cruel, inhuman or degrading treatment or

punishment.

* Everyone has the right to life, liberty and security of person.

* No one shall be subjected to arbitrary arrest, detention or exile.

» Every one charged with a penal offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which he has had all the guarantees

necessary for his defence.

108




The International Covenant on Civil and Political Rights, 1966

The International Covenant on Civil and Political Rights remains the core international treaty on the

protection of the rights of prisoners. Following relevant provisions of the covenant are as:
No one shall be subject to cruel, inhuman or degrading treatment or punishment.

» Everyone has the right to liberty and security of person. No one shall be subject to

arbitrary arrest or detention.

 All persons deprived of their liberty shall be treated with humanity and with respect

for the inherent dignity of the human person.

* No one shall be imprisoned merely on a ground of inability to ful-fill a contractual

obligation.
Declaration on Protection from Torture, 1975

On 9th December, 1975 United Nations General Assembly by consensus adopted a Declaration on

Protection from Torture. Various important provisions relevant herein are as under:

* Any act of torture or other cruel inhuman or degrading treatment or punishment is an
offence to human dignity and shall be condemned as a denial of the purposes of the

charter of the United Nations and as a violation of the human rights and fundamental

freedoms proclaimed in the universal declaration of human rights.

* No state may permit or tolerate torture or other cruel, inhuman, degrading treatment

or punishment. Exceptional circumstances such as a state of war or a threat of war,
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internal political instability or any other public emergency may not be invoked as a

justification of torture or other cruel, human or degrading treatment or punishment.

The European Convention on Human Rights (1953-69)

Another important International document is European Convention on Human Rights. This
Convention has its own history in the importance of human rights. Some of the important

provisions of this convention are as under:

» Every one’s right to life shall be protected by law. No one shall be deprived of his

life intentionally save in the execution of a sentence of a court following his

conviction of a crime for which this penalty is provided by the law.

* No one shall be subject to torture or to inhuman treatment or degrading treatment or

punishment.

» Everyone who is deprived of his liberty by arrest or detention shall be entitled to take

proceedings by which the lawfulness of his detention shall be decided speedily by a

court and his release be ordered if the detention is not lawful.

* Everyone who has been the victim of arrest or detention in contravention of the

provisions of this article shall have an enforceable right to compensation.

Standard Minimum Rules for the Treatment of Prisoners

Amnesty International in 1955 formulated certain standard rules for the treatment of prisoners.
These rules form certain basic principles of law in most of the democratic countries of the world.

Some important relevant rules are as under:
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One of the important rules embodied is the principle of equality, that there shall be
no discrimination on grounds of race, sex, colour, religion, political or other opinion,

national or social origin, property, birth or other status among prisoners.

Men and women shall so far as possible and practicable be detained in separate

institution, in an institution which receives both men and women, the whole of the

premises allocated to women shall be entirely separated.

There must be complete separation between civil prisoners detained for the debt etc.

and persons imprisoned by reason of criminal offence; young prisoners should be
kept separate from the adult prisoners.

Corporal punishment, punishment by placing in dark cells, and all cruel, inhuman

degrading punishments shall be completely prohibited.

There shall be available the services of at least one qualified Medical Officer who

shall also have some knowledge of psychiatry.

Young untried prisoners should be kept separate from adults and shall in principle be

detained in separate institutions.

Convention against Torture and other Cruel, Inhuman or Degrading Treatment

or Punishment

United Nations General Assembly adopted and opened for signature and ratification, a document
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called Convention against Torture and other Cruel, Inhuman or Degrading Treatment or

Punishment. Various important provisions of the convention are as under:

* Each state party shall take effective legislative, administrative, judicial or other
measures to prevent acts of torture in any territory under its jurisdiction.
* No state party shall expel, return or extradite a person to another state where there

are substantial grounds for believing that he would be in danger of being subjected to

torture.

» Each state party shall ensure that all acts of torture are offences under its criminal

law.

» Each state party shall keep under systematic review interrogation rules, instructions,
methods and practices as well as arrangements for the custody and treatment of

persons subjected to any form of arrest, detention or imprisonment in any territory

under its jurisdiction with a view to preventing any cases of torture.

» Each state party shall ensure in its legal system that the victim of an act of torture

obtains redress and has an enforceable right to fair and adequate compensation,

including the means for as full rehabilitation as possible.

As per above provisions, it seems Convention is a solid organic document with full teeth to prevent
the acts of torture or inhuman treatment. But, unfortunately, India till now has not ratified this

organic document.

Thus, it can be said that the basic requirements of human dignity and conditions necessary for

prisoners to return to normal life are common in all above mentioned International documents.
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5. Role of Judiciary in the Administration of Prison Justice

Rights without remedies are useless. Indian judiciary mostly Supreme Court plays a vibrant and
active role in the reformation and administration of prisons. One can say that till eighties Indian
judiciary adopted status quo jurisprudence and showed a lack of appreciation and concern by its
“hand-off” approach to the operations of prisons. It was in 1974 when Apex Court came up with
new prison jurisprudence. In a major breakthrough Court in D.B.M. Patnaik's case, asserted that the

mere detention does not deprive the convicts of all the fundamental rights enshrined in our

Constitution. Supreme Court again in 1977 in Hiralals case stressed for the rehabilitation of

prisoners and reformation of prisons. This judicial wave continued. In Sunil Batra's case which is

taken as a milestone in the field of prison justice and rights of the prisoners in India, Court held that
“the fact that a person is legally in prison does not prevent the use of Habeas Corpus to protect his
other inherent rights”. In Prem Shankar Shukala’s case, Court observed that no person shall be

hand-cuffed, fettered routinely for convince of the custodian's escort. Supreme Court again in R.D.

Upadhyay's case has held that right to fair treatment and right of judicial remedy are pre-requisites

of administration of prison justice. In Hussain Ara Khatun's case Court adopted a dynamic and

constructive role with regard to prison reforms. Court apart from other things stressed on the

improvements of the conditions of the prisons in India.

Therefore, this vibrant role of Indian Judiciary shows the change of attitude towards the rights of

prisoners and reformation of prisons by treating prisons as correctional rehabilitative institutions.

5.1 Creative Role of Indian Judiciary in Enlarging and Protecting Human
Rights

Former Attorney for India, Mr. Soil Sorabjee has mentioned in report that when a person proclaims

that his country is a democracy I request him to send me the leading newspapers in his country. If
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there is fulsome praise of the government and hardly any criticism I realise that democracy is absent
in the country. Another request I make is to supply me a few law reports containing judgments in
connection with freedom of expression and freedom of the press. If the judgments extol the virtues
of judicial restraint and are full of praise for the government and hardly give relief to persons who
complain of violation of their fundamental rights, it is apparent that the claim of democracy is myth,

not reality.

Our country suffers from many ills and there are constant violations of Fundamental Rights of
citizens by the executives. Fortunately the judiciary in our country has adopted a creative role in

protecting and also enlarging fundamental rights.

Fundamental rights occupy pride of place in Part III of our Constitution. Fundamental rights are
enforceable against the State and its manifold instrumentalities, and also against bodies and

institutions in which there is

One manifestation of the creative role of the Indian judiciary, is that Fundamental rights, which are
not specifically mentioned in Part III of the Constitution, have been spelt out and deduced on the

theory that certain unenumerated rights are implicit in the enumerated guarantees.

Let me give some illustrations. Our Constitution does not specifically guarantee freedom of the
press as a fundamental right. In several decisions of the Supreme Court freedom of the press has
been held to be implicit in the guarantee of freedom of speech and expression and has thus acquired
the status of a fundamental right by judicial interpretation. The Supreme Court, by interpretation of
the free speech guarantee, has also deduced the right to know and the right of access to information,
by reasoning that the concept of an open government directly emanates from the right to know,

which is implicit in the guarantee of free speech and expression.
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The right to travel abroad and return to one’s country has been spelt out from the expression
"personal liberty" in Article 21 of the Constitution. Inhuman and degrading punishment or
treatment, the Court has evolved this guarantee from other provisions of the Constitution. The right

to privacy has also been spelled out and based on the inherent human right to be left alone.

The expression “life” in Article 21 has received expansive interpretation. The Court ruled that “life”
does not connote merely physical or animal existence but embraces something more, namely “the
right to live with human dignity and all that goes along with it, namely, the bare necessaries of life
such as adequate nutrition, clothing and shelter over the head”. Based on this interpretation the
Supreme Court has ruled that the right to live with human dignity encompasses within its ambit, the
protection and preservation of an environment free from pollution of air and water. Health and

sanitation have been held to be integral facets of the right to life.

Guaranteed fundamental rights are not absolute. They can be reasonably restricted in the public
interest. The question of whether the restriction imposed is reasonable or unreasonable, excessive or
disproportionate has to be determined by an independent judiciary exercising the power of judicial
review. This delicate judicial task of striking the balance requires understanding not merely of the
legal and constitutional provisions but of the prevalent economic and sociological forces and the
contemporary mores of society. The endeavour of the judiciary in India has been to achieve an

acceptable accommodation of royal road to achieve such accommodation. Courts have on occasions

not struck the balance right.

The first wave of human rights came around the late eighteenth century, which witnessed the
drafting of the US Bill of Rights and the French Declaration of the Rights of Man. Both were
primarily concerned with guaranteeing liberty against state tyranny and against religious
persecution. The second wave was generated because of the atrocities committed by the Nazis

before and during the Second World War. The present new wave of rights focuses upon the values
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of dignity and equality. It has been aptly described as a search for certain basic values to guide

human behaviour. Dignity is the moral and intellectual source of human rights.

The Vienna Declaration on Human Rights in June 1993 explicitly recognised that "all human rights
are universal, indivisible and interdependent and interrelated". This has put to rest the controversy
regarding the superiority of one set of rights over the other. However, at the operational level in
developing countries, socio-economic rights would have priority in matter of enforcement. For
example, if the choice were between a new television tower, which would enhance freedom

resources would tilt the choice in favour of the latter.

The most remarkable craftsmanship displayed by the Supreme Court in promoting human rights has
been to incorporate into fundamental rights some of the Directive Principles, such as those
imposing an obligation on the state to provide a decent standard of living, a minimum wage, just
and humane conditions of work, and to raise the level of nutrition and public health. This has been

achieved by placing a generous interpretation on the expression 'life’ in Article of the Constitution.

Access to justice is recognised as a basic human right. In order to achieve this, it is necessary that
the doctrine of /locus standi should not be rigid. Our Supreme Court has liberalised this rule of
standing in public law and ruled that where judicial redress is sought for legal injury done to
indigent and disadvantaged persons, who, on account of economic disabilities are unable to

approach the courts themselves, any member of an action on their behalf.

A mere declaration of invalidity of an executive order or an administrative decision that has resulted
in the violation of a person’s fundamental rights would not provide a meaningful remedy. The
International Covenant of Civil and Political Rights (ICCPR) provide that “anyone who has been
the victim of unlawful arrest or detention shall have an enforceable right to compensation” [see

Article 9(6)]. The Indian Constitution contains no such explicit provision. Nonetheless the Supreme
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Court has, in some cases, ordered payment of compensation by the State as a remedy in public law.
The National Commission to Review the Working of the Constitution (NCRWC) has recommended
that right to compensation for violation of a person’s life or liberty be made an enforceable
fundamental right by an express provision in the Constitution. This salutary recommendation has

not yet been fully implemented.

Based on the expansive interpretation of life the Supreme Court has appreciably contributed to
environmental protection. It has ruled that the right to live with human dignity encompasses within
its ambit, the protection and preservation of an environment free from pollution of air and water,
and sanitation, without which life cannot be enjoyed, and that a hygienic environment is an integral
facet of the right to healthy life. In its efforts to prevent environmental degradation the Court has
ordered certain to a pre-treatment process, to be achieved by setting up approved primary treatment
plants. The Court was conscious that the closure of tanneries “life, health and ecology have

greater importance to the people”.

Another field in which the Supreme Court has made a remarkable contribution is in cases of
custodial violence. It is a notorious fact that in India torture is rampant in police cells and police
stations. The Court has ruled that in case of death or injuries suffered whilst a person was in police
custody, the burden will lie with the authorities to establish that the death or injuries occurred owing
to natural causes. The Court has awarded monetary compensation as a remedy in public law in
cases of torture and on persons found guilty of causing death, and made the amount payable to the
heirs of the deceased. The underlying rationale is that there must be meaningful remedies for
violations of fundamental rights. And one of the effective and telling ways by which violations of
fundamental rights can be prevented is to mulct its violators with the payment of monetary

compensation.
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Another important judicial contribution has been in the field of prisoners’ rights. Massive violation
of human rights takes place in prisons and detention centres. In most cases it is hardly visible. The
Court has ruled that a prisoner is not denuded of his or her basic human rights upon incarceration
although the exercise of these rights may be circumscribed by the very nature of imprisonment. The
Court frowned upon solitary unconstitutional unless it is imperative in the interest of security.
Recently the Court ruled that no prisoner can be asked to do labour free of wages. It is not only the
legal right of the workman to have wages for work done; it is a social imperative with ethical

compulsion.

Freedom of expression and freedom of the press have received generous protection from the Courts.
The underlying rationale of this judicial approach is that freedom of the Press embraces a variety of
rights. The right guaranteed is not merely the individual right of the proprietor of the newspaper, or
that of the editor or the journalist. It includes within its compass the collective right of the
community, the right of citizens to read and to be informed, to impart and receive information. In
essence it is the right of the people of India to know about the functioning of the government and
the working of public institutions, which would enable them to make informed choices in discharge

of their civic and political duties.

In the beginning the Supreme Court had adopted an illiberal attitude towards censorship on the
ground of obscenity. Its decision in Ranjit Udeshi that D.H. Lawrence’s novel Lady Chatterly's
Lover was obscene was an aberration. The Supreme Court has recently been less illiberal and ruled
that neither nudity nor vulgarity can necessarily be equated with obscenity. If a reference to sex by
itself in any novel is considered to be obscene  will be unable to read any novel and will have to
read only books that are purely religious. The Court has deprecated censorship imposed in order to
protect the pervert or to assuage the susceptibilities of the over-sensitive. According to the Court's

rulings “the standards we set for our censors must make a substantial allowance in favour of
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freedom. They must be so framed that we are not reduced to a level where the protection of the least
capable and the most depraved amongst us determines what the morally healthy cannot view or
read”. The liberalization of the rule of locus standi has fostered the development of Public Interest

Litigation (PIL).

Recourse can be had to PIL also for the enforcement of the rights of a determinate class or group of
people who are directly injured by the act or omission complained of but who are unable to
approach the court on account of indigence, illiteracy or social or economic disabilities. For
example, young children working in factories under conditions detrimental to their health or

inmates of asylums living in sub-human conditions.

The Court’s role in PIL has drawn severe criticism. Indignant critics charge that some orders passed
by the courts in PIL are tantamount to government by the judiciary and that the Courts are running
and, in effect, ruining the country. What is forgotten is that it is the notorious tardiness of
legislatures and the inertia, almost bordering on callousness, of the executive branch that provide a
proper occasion for judicial intervention. When continued derelictions of statutory and
constitutional obligations and gross violations of human rights by public authorities are brought to
the notice of the Court, it cannot fold its hands and refuse to act. Unlike the executive or the

legislature, the judiciary can neither prevaricate nor procrastinate. It must respond promptly.

It is true that PIL has been abused in some cases and has degenerated into publicity interest
litigation, private interest litigation and political interest litigation. At times it has become an
instrument of blackmail and the construction of the factory of a rival industrialist for alleged
violations of municipal laws and regulations. Courts have severely deprecated the misuse of PIL
and imposed heavy costs in some such cases. However, abuse of PIL is no ground for its abolition
or for placing unreasonable fetters on it. Abuse of process is as ancient as legal ingenuity. A good

judicial jockey in the saddle can effectively curb the misuse of PIL.
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It must not be forgotten that thanks to PIL, numerous under-trial prisoners languishing in jails for
inordinately long periods have been released; persons treated like serfs and held in bondage have
secured freedom and have been rehabilitated; inmates of care homes and mental asylums have been
restored their humanity; and the conditions for workers in stone quarries and brick kilns, and young
children working in hazardous occupations have undergone a humanizing change. Fundamental
rights have become living realities, to some extent, for at least some illiterate, indigent and
exploited segments of Indian humanity. Juristic activism in the arena of environmental and
ecological issues and accountability in the use of hazardous technology has been made possible and
has yielded to approach the courts and has provided opportunities for vindicating the Rule of Law.
All things considered judicial activism in PIL has greatly contributed to the protection and

promotion of human rights.

After briefly surveying the scene what honest appraisal can be made of the overall role of our
judicial sentinels in India about the performance of their solemn duty of protecting and promoting

human rights?

A fair assessment would be that despite occasional aberrations of the judicial process our judiciary
has been a good sentinel on the gui vive in the protection of the fundamental rights of our people.
Despite frustration with the legal and judicial system because of costs and inordinate delays be
appointed in a matter of national importance the public demand is for a judge to head the
Commission. The most heartening feature is that Courts have started taking human suffering
seriously and are responding to it with sensitivity. On the whole our judiciary has upheld the Rule
of Law, sustained constitutional values and made human rights meaningful. And that is no mean

achievement in a country with such a vast population.

Role of Judiciary in Protecting the Rights of Prisoners
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Judiciary in every country has an obligation and a Constitutional role to protect Human Rights of
citizens. As per the mandate of the Constitution of India, this function is assigned to the superior
judiciary namely the Supreme Court of India and High courts. The Supreme Court of India is
perhaps one of the most active courts when it comes into the matter of protection of Human Rights.
It has great reputation of independence and credibility. The independent judicial system stems from
the notion of the separation of powers where the executive, legislature and judiciary form three
branches of the government. This separation and consequent independence is key to the judiciary's

effective in upholding the rule of law and human rights.

Since every society has a judicial system for the protection of its law-abiding members, it has to
make provisions of prisons for the law breakers. But it doesn’t mean that the prisoners have no
rights. The prisoners also have their rights. The Supreme Court of India, by interpreting Article 21
of the Constitution, has developed human rights jurisprudence for the preservation and protection of
prisoner’s rights to maintain human dignity. Any violation of this right attracts the provisions of
Article 14 of the Constitution, which enshrines right to equality and equal protection of law. In
addition to this, the question of cruelty to prisoners is also dealt with, specifically by the Prison Act,
1894 and the Criminal Procedure Code (CRPC). Any excess committed on a prisoner by the police
authorities not only attracts the attention of the legislature but also of the judiciary. The Indian
judiciary, particularly the Supreme Court, in the recent past, has been very vigilant against
violations of the human rights of the prisoners. The Supreme Court and the High Courts have
commented upon the deplorable conditions prevailing inside the prisons, resulting in violation of
prisoner’s rights. Prisoners’ rights have become an important item in the agenda for prison reforms.

The need for prison reforms has come into focus during the last three to four decades.

Prisoners and the Human Rights
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The Supreme Court of India in the recent past has been very vigilant against encroachments upon
the Human Rights of the prisoners. Article 21 of the Constitution of India provides that “No person
shall be deprived of his life and Personal Liberty except according to procedure established by
law”. The rights to life and Personal Liberty is the back bone of the Human Rights in India.
Through its positive approach and Activism, the Indian judiciary has served as an institution for
providing effective remedy against the violations of Human Rights. By giving a liberal and
comprehensive meaning to “life and personal liberty,” the courts have formulated and have
established plethora of rights. The court gave a very narrow and concrete meaning to the
Fundamental Rights enshrined in Article 21. In A.K.Gopalan’s case, the court had taken the view
that each Article dealt with separate rights and there was no relation with each other i.e. they were
mutually exclusive. But this view has been held to be wrong in Maneka Gandhi case and held that
they are not mutually exclusive but form a single scheme in the Constitution, that they are all parts
of an integrated scheme in the Constitution. In the instant case, the court stated that “the ambit of
Personal Liberty by Article 21 of the Constitution is wide and comprehensive. It embraces both
substantive rights to Personal Liberty and the procedure prescribed for their deprivation” and also

opined that the procedures prescribed by law must be fair, just and reasonable.

In the following cases namely Maneka Gandhi, Sunil Batra (I), M.H.Hoskot and Hussainara
Khatoon, the Supreme Court has taken the view that the provisions of part III should be given
widest possible interpretation. It has been held that right to legal aid, speedy trail, right to have
interview with friend, relative and lawyer, protection to prisoners in jail from degrading, inhuman,
and barbarous treatment, right to travel abroad, right live with human dignity, right to livelihood,
etc. though specifically not mentioned are Fundamental Rights under Article 21 of the Constitution.

Thus, the Supreme Court of India has considerably widened the scope of Article 21 and has held
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that its protection will be available for safeguarding the fundamental rights of the prisoners and for
effecting prison reforms. The Supreme Court of India has developed Human Rights jurisprudence
for the preservation and protection of prisoner’s Right to Human Dignity. The concern of the Apex
judiciary is evident from the various cardinal judicial decisions. The decisions of the Supreme Court

in Sunil Batra was a watershed in the development of prison jurisprudence in India.

Rights against Solitary Confinement and Bar Fetters

The courts have strong view against solitary confinement and held that imposition of solitary
confinement is highly degrading and dehumanizing effect on the prisoners. The courts have taken
the view that it could be imposed only in exceptional cases where the convict was of such a
dangerous character that he must be segregated from the other prisoners. The Supreme Court in
Sunil Batra (1) considered the validity of solitary confinement. The Supreme Court has also reacted
strongly against putting bar fetters to the prisoners. The court observed that continuously keeping a
prisoner in fetters day and night reduced the prisoner from human being to an animal and such
treatment was so cruel and unusual that the use of bar fetters was against the spirit of the

Constitution of India.

Rights against Inhuman Treatment of Prisoners

Human Rights are part and parcel of Human Dignity. The Supreme Court of India in various cases
has taken a serious note of the inhuman treatment on prisoners and has issued appropriate directions
to prison and police authorities for safeguarding the rights of the prisoners and persons in police
lock—up. The Supreme Court read the right against torture into Articles 14 and 19 of the
Constitution. The court observed that “the treatment of a human being which offends human
dignity, imposes avoidable torture and reduces the man to the level of a beast would certainly be

arbitrary and can be questioned under Article 14”. In the Raghubir Singh v. State of Bihar, the
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Supreme Court expressed its anguish over police torture by upholding the life sentence awarded to a
police officer responsible for the death of a suspect due to torture in a police lock — up. In Kishore
Singh VS. State of Rajasthan the Supreme Court held that the use of third degree method by police

is violative of Article 21.

The decision of the Supreme Court in the case of D.K. Basu is noteworthy. While dealing the case,
the court specifically concentrated on the problem of custodial torture and issued a number of
directions to eradicate this evil, for better protection and promotion of Human Rights. In the instant

case the Supreme Court defined torture and analyzed its implications.

Right to have Interview with Friends, Relatives and Lawyers

The horizon of Human Rights is expanding. Prisoner’s rights have been recognized not only to
protect them from physical discomfort or torture in person, but also to save them from mental
torture. The Right to Life and Personal Liberty enshrined in Article 21 cannot be restricted to mere
animal existence. It means something much more than just physical survival. The right to have
interview with the members of one’s family and friends is clearly part of the Personal Liberty
embodied in Article 21. Article 22 (I) of the Constitution directs that no person who is arrested shall
be denied the right to consult and to be defended by a legal practitioner of his choice. This legal
right is also available in the code of criminal procedure under section 304. The court has held that
from the time of arrest, this right accrues to the arrested person and he has the right of choice of a
lawyer. In a series of cases the Supreme Court of India considered the scope of the right of the
prisoners or detainees to have interviews with family members, friends and counsel. In Dharmbir
vs. State of U.P the court directed the state Government to allow family members to visit the

prisoners and for the prisoners, at least once a year, to visit their families, under guarded conditions.
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In Hussainara Khatoon vs. Home Secretary, Bihar, the Supreme Court has held that it is the
Constitutional right of every accused person who is unable to engage a lawyer and secure legal
services on account of reasons such as poverty, indigence or incommunicado situation, to have free
legal services provided to him by the state and the state is under Constitutional duty to provide a
lawyer to such person if the needs of justice so require. If free legal services are not provided the

trial itself may be vitiated as contravening the Article 21.

In Sheela Barse vs. State of Maharashtra, the court held that interviews of the prisoners become
necessary as otherwise the correct information may not be collected but such access has got to be
controlled and regulated. In Jogindar Kumar vs. State of U.P, the court opined that the horizon of
Human Rights is expanding and at the same time, the crime rate is also increasing and the court has
been receiving complaints about violation of Human Rights because of indiscriminate arrests. The

court observed that there is the right to have someone informed.

Right to Speedy Trial

The speedy trial of offences is one of the basic objectives of the criminal justice delivery system.
Once the cognizance of the accusation is taken by the court then the trial has to be conducted
expeditiously so as to punish the guilty and to absolve the innocent. Everyone is presumed to be
innocent until the guilty is proved. So, the quality or innocence of the accused has to be determined
as quickly as possible. It is therefore, incumbent on the court to see that no guilty person escapes, it
is still more its duty to see that justice is not delayed and the accused persons are not indefinitely
harassed. It is pertinent to mention that “delay in trail by itself constitute denial of justice” which is
said to be “justice delayed is justice denied”. It is absolutely necessary that the persons accused of
offences should be speedily tried so that in cases where the bail is refused, the accused persons have
not to remain in jail longer than is absolutely necessary. The right to speedy trial has become a

universally recognized human right.
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The main procedure for investigation and trial of an offence with regard to speedy trial is contained
in the code of criminal procedure. The right to speedy trial is contained under section 309 of Cr.PC.
If the provisions of Cr.PC are followed in their letter and spirit, then there would be no question of
any grievance. But, these provisions are not properly implemented in their spirit. It is necessary that
the Constitutional guarantee of speedy trial emanating from Article 21 should be properly reflected
in the provisions of the code. For this purpose in A.R.Antulay vs. R.S.Nayak, the Supreme Court
has laid down following propositions which will go a long way to protect the Human Rights of the
prisoners. In the instant case the Apex Court held that the right to speedy trial flowing from Article
21 of the Constitution is available to accused at all stages like investigation, inquiry, trial, appeal,

revision and retrial.

Right to Legal Aid

Though, the Constitution of India does not expressly provide the Right to Legal Aid, but the
judiciary has shown its favour towards poor prisoners because of their poverty and are not in a
position to engage the lawyer of their own choice. The 42nd Amendment Act, 1976 has included
Free Legal Aid as one of the Directive Principles of State Policy under Article 39A in the
Constitution. This is the most important and direct Article of the Constitution which speaks of Free
Legal Aid. Though, this Article finds place in part-IV of the Constitution as one of the Directive
Principle of State Policy and though this Article is not enforceable by courts, the principle laid
down there in are fundamental in the governance of the country. Article 37 of the Constitution casts
a duty on the state to apply these principles in making laws. While Article 38 imposes a duty on the
state to promote the welfare of the people by securing and protecting as effectively as it many a
social order in which justice, social, economic and political, shall inform all the institutions of the
national life. The parliament has enacted Legal Services Authorities Act, 1987 under which legal

Aid is guaranteed and various state governments had established legal Aid and Advice Board and
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framed schemes for Free Legal Aid and incidental matter to give effect to the Constitutional
mandate of Article 39-A. Under the Indian Human Rights jurisprudence, Legal Aid is of wider
amplitude and it is not only available in criminal cases but also in civil, revenue and administrative

casces.

In Madhav Hayawadan Rao Hosket vs. State of Maharashtra, a three judges bench (V.R.Krishna
Iyer, D.A.Desai and O.Chinnappa Reddy, JJ) of the Supreme Court reading Articles 21 and 39-A,
along with Article 142 and section 304 of Cr.PC together declared that the Government was under

duty to provide legal services to the accused persons.

Rights against Handcuffing

In Prem Shanker vs. Delhi Administration the Supreme Court added yet another projectile in its
armoury to be used against the war for prison reform and prisoner’s rights. In the instant case the
question raised was whether handcuffing is constitutionally valid or not? The Supreme Court
discussed in depth the hand cuffing jurisprudence. It is the case placed before the court by way of
Public Interest Litigation urging the court to pronounce upon the Constitution validity of the “hand
cuffing culture” in the light of Article 21 of the Constitution. In the instant case, the court banned
the routine hand cuffing of a prisoners as a Constitutional mandate and declared the distinction
between classes of prisoner as obsolete. The court also opined that “hand cuffing is prima-facie
inhuman and, therefore, unreasonable, is over harsh and at the first flush, arbitrary. Absent fair
procedure and objective monitoring to inflict “irons” is to resort to Zoological strategies repugnant

to Article 21 of the Constitution”.

Narco Analysis/Polygraph/Brain Mapping
In Selvi Vs State of Karnataka, (2010), the Supreme Court has declared Narcoanalysis, Polygraph

test and Brain Mapping unconstitutional and violative of human rights. This decision is quite
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unfavourable to various investigation authorities as it will be a hindrance to furtherance of
investigation and many alleged criminals will escape conviction with this new position. But the
apex court further said that a person can only be subjected to such tests when he/she assents to
them. The result of tests will not be admissible as evidence in the court but can only be used for
furtherance of investigation. With advancement in technology coupled with neurology,
Narcoanalysis, Polygraph test and Brain mapping emerged as favourite tools of investigation
agencies around the world for eliciting truth from the accused. But eventually voices of dissent
were heard from human rights organizations and people subjected to such tests. They were labelled
as atrocity to human mind and breach of right to privacy of an individual. The Supreme Court
accepted that the tests in question are violative of Article 20 (3), which lays down that a person
cannot be forced to give evidence against himself. Court also directed the investigation agencies
that the directives by National Human Rights Commission should be adhered to strictly while
conducting the tests. These tests were put to use in many cases previously, Arushi Talwar murder
Case, Nithari killings Case, Abdul Telagi Case, Abu Salem Case, Pragya Thakur (Bomb blast Case)

etc. being ones which generated lot of public interest.
5.2 COVID-19 in Prisons: SC Intervention Must Ensure the Centre Exercises Its
Responsibility

American Supreme Court judge Sonia Sotomayor wrote last year in one of her judgments: “It has
long been said that a society’s worth can be judged by taking stock of its prisons. That is all the
truer in this pandemic, where inmates everywhere have been rendered vulnerable and often

powerless to protect themselves from harm.”

India’s Supreme Court echoes Justice Sotomayor’s concern by periodically taking up the case for

decongesting prisons to emphasise its commitment to human rights jurisprudence. Unfortunately,
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the case calendar satisfies itself with this objective, rather than strive to achieve results which can

restore trust among the intended beneficiaries.

In Re: Contagion of Covid 19 Virus in Prisons is a suo motu writ petition, first heard by the
Supreme Court on March 16 last year by a bench comprising the then Chief Justice of India (CJI),
S.A. Bobde and Justice L. Nageswara Rao. Considering that the bench on its own took note of the
situation in the prisons even before the declaration of the nationwide lockdown, and with only 107

persons contracting the virus across the country, it was a prescient intervention.

Another bench comprising the current CJI, N.V. Ramana, and Justices Rao and Surya Kant heard
the case on Friday after a gap of ten months, and issued a slew of directions. But is the Supreme

Court anywhere close to achieving the purposes of its intervention?

There are 1,339 prisons in the country, and approximately 466,084 inmates inhabit such prisons, the
order issued by the Supreme Court on March 16 last year said. According to the National Crime
Records Bureau (NCRB), the occupancy rate of Indian prisons is at 117.6% and in states such as

Uttar Pradesh and Sikkim, the occupancy rate is as high as 176.5% and 157.3%, respectively.

The Supreme Court noted that prison inmates are highly prone to contagious viruses, as the rate of
ingress and egress in prisons is very high, especially since persons (accused, convicts, detenus etc.)
are brought to the prisons on a daily basis. Apart from them, several correctional officers and other
prison staff enter the prisons regularly, and so do visitors (kith and kin of prisoners) and lawyers.
Therefore, there is a high risk of transmission of COVID-19 virus to the prison inmates. For the
reasons mentioned above, our prisons can become fertile breeding grounds for incubation of

COVID-19, the court noted.

On March 16, 2020, the court appreciated the efforts of director general of prisons, Kerala and Tihar
jail, Delhi for testing, screening and isolating cases before permitting the entry of new inmates. All
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the 17,500 inmates of Tihar jail were checked for the virus and it was found that none displayed any
symptoms relating to COVID-19, the bench observed. After emphasising the need for social
distancing, the bench directed that prison specific readiness and response plans must be developed
in consultation with medical experts. A monitoring team must be set up at the state level to ensure
that the directives issued with regard to prison and remand homes are being complied with

scrupulously, the bench ordered on the next day of hearing, on March 23, 2020.

Maharashtra's Prisons Are Feeling the Brunt of a Crisis That Could Have Been
Averted

Despite several directions from the Supreme Court and high court to decongest its overcrowded
prisons in view of the COVID-19 pandemic, the state government has neglected the issue. On April
16, a Nagpur jail official made a hurried call to Madhubani district in Bihar, to inform 52-year-old
Kamal Ansari’s family of his deteriorating health condition. Breaking down on the call, Ansari’s
wife told the prison doctor, “Bacha lo unhe, unke chote chote bache hai (Please save him, he has

young kids)”.

Ansari, a convicted prisoner on death row, had been hospitalised on April 9 after he showed signs of
pneumonia. His condition had rapidly worsened and he soon had to be put on ventilator support.
The family, however, was informed about Ansari’s health only seven days after he was hospitalised.

He died on April 19.

Ansari had been in jail since 2006. He was arrested and later convicted for involvement in the serial
train blasts that took off in Mumbai on July 11, 2006. The case has since been embroiled in several
twists and turns and loopholes have been pointed in the police investigations from time to time.
Even after the conviction, Ansari and others have maintained they have been wrongly implicated in

the case.
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We do not know if Ansari’s death could have been prevented. As a convict on death row, he could
not have availed any benefits — parole or emergency bail as prescribed by the guideline issued by
the Supreme Court in the wake of the onset of the COVID-19 pandemic in March last year. But if
the state had taken the apex court’s order in a suo-motu petition from last year seriously, the

ongoing crisis in Maharashtra’s 60 prisons could definitely have been averted.

Ansari’s family was only informed close to 10 hours after his death. They have accused the prison
authorities of negligence. “While in custody, the prisoner is completely dependent on the authorities
to make arrangements. Family members could do nothing. And the delay in making treatment

available killed my father,” Ansari’s daughter Mariayam says.

According to the prison department, two prisoners, including Ansari, and one prison staffer have
died in the state since the second wave began gathering pace in April. Several prisoners had died

last year too.

Prisoners neglected

Although Maharashtra continues to top in the country in the number of vaccinations administered
(1.61 crore as of May 1) in the country, prisoners have been neglected. Responding to a suo motu
petition on conditions of prisons, advocate general Ashutosh Kumbhakoni, representing the state
government, told the Bombay high court that the state’s prisons lack both allocation of vaccines and
trained staff to administer them. As a result, only very few prisoners got vaccinated.

The total prison capacity of Maharashtra’s jails is 24,032. As of March 31 this year, 35,124
prisoners were languishing across different Central and district prisons. In April, the number must
have further increased. This alarmingly high number — 11,000 more than the actual capacity or
146% occupancy — continues even after the state was directed to work towards decongesting

prisons over a year ago.
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Last year, following the Supreme Court’s order, and a series of deaths and unchecked spread of the
viral infection in jails, the then home minister Anil Deshmukh was compelled to act towards
decongesting prisons. The three-member high power committee, set up after the Supreme Court’s
direction, had directed the release of over 10,000 prisoners. While this number wouldn’t have been
sufficient, it was a small positive step towards managing the highly under-equipped prison
structure.

But even as the prisoners - a large section of whom were pretrial detainees were released, the state
continued to arrest people at a much higher pace. By August, the process of screening and releasing
prisoners was abruptly stopped; no reasons given. By the year end, prison population was back

where it had started over 35,000 prisoners.

And now, right at the onset of the second wave, clusters and hotspots have emerged in most prisons.
Data released last week showed that close to 250 prisoners and 170 prison officials have tested
positive for the coronavirus. Of them, around 40 were in Byculla women’s jail, the only designated

prison for women in the state.

Cultural and anti-caste activist Jyoti Jagtap, who was arrested last year for her alleged role in the
Elgar Parishad case, is among those who have been infected and has been kept at a temporary
centre. Her lawyers have been struggling to establish contact with her to know her medical
condition. The temporary set-ups lack basic telephone facilities and many prisoners’ families have
complained of their inability to check on the health and well-being of those incarcerated.
Meanwhile, advocate and academic Sudha Bharadwaj, arrested in the same case and Jagtap, has

started showing symptoms.

Bombay high court’s suo-moto observations
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As per media report about the sharp rise in cases in prisons, the Bombay high court picked up the
matter suo-motu. A division bench of Chief Justice Dipankar Datta and Justice Girish S. Kulkarni is
presiding over the case. Senior lawyer and the state convenor of the People’s Union for Civil
Liberties, Mihir Desai, who had approached the court last year, has been appointed amicus curiae
(friend of the court) in the ongoing petition. The court has so far dealt with a plethora of issues —
from overcrowding, vaccination drive to facilities that are to be made available in prisons. For
instance, the Taloja Central prison, which houses over 3,500 prisoners (at 166 % occupancy), has
only three ayurvedic doctors. None of them, according to the Maharashtra Prison Rules amended in
2015, are qualified; yet the prisoners have no one else to turn to. This, the high court pointed, sums

up the condition of all 60 prisons in the state.

5.3 Judicial Approach - Landmark Judgements-

Mohd. Giasuddin v. State of Andhra Pradesh in this case Supreme Court observed that an
atmosphere should be created in jails which can help in changing the social behavior of the
criminals. Our prisons should be correctional houses, not the iron aching the soul. In jails there
should be atmosphere of self respect and fraternal touch. Talent of the inmates should not be
allowed to be rusted in jails. Inmates should not be assigned monotonous or degrading work and
must be paid a reasonable fraction of remuneration by way of wages for the work done. It was
specifically mentioned in this case that prisoners do not lose their fundamental rights when they

enter in jail.

In Sunil Batra v. Delhi Administration in relation to prisoner’s rights court held that prisoners are

prisoners and not animals and punish the deviant guardians of the prison system where they go
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berserk and defile the dignity of the human inmate. It was also held that prison houses cannot be

held at bay by jail officials. When a prisoner is traumatized our constitution suffers a shock.

Kishore singh and others v. State of Rajasthan in this case it was observed by the court that it is the

duty of the Session’s judge to use their judicial authority and should supervise over sentences and

the conditions of their incarceration so that violation of the prisoners freedom can be avoided.

D.B.M Patnaik v. State of Andhra Pradesh In this case the inmate was a Naxalite. He was put to

quarantine and was subjected to inhuman treatment. A three judge bench held that resort to
oppressive measures to cub the political belief could not be permitted at any cost. It was observed
by court that “the subtle form of punishment to which convicts and under trial prisoners are
subjected to offends the letter and spirit of our constitution and even the convicts are entitled to

precious rights guaranteed under Article 21 of the constitution”.

In Charles Sobraj v. Delhi Administration in this case it was observed by the court that this court

would interfere even in the prison administration when constitutional rights and statutory

prescription are transgressed to the injury of a prisoner.

The Report of Royal Commission, 1949-53 also mentioned that “imprisonment itself is the penalty
and it is not the function of the prison authorities to add further penalties day by day by punitive

condition of discipline labor and diet™.

In Sanjay Suri and others v. Delhi Administration and others taking the reform oriented approach

court pointed out that efforts must be made to generate a sense of humanism in the officials and

those in the ranks below them. So that prisoners should have direct contact with those officials in

getting round to right approach in life. Vikram Deo Singh Tomar v. State of Bihar in this case

court directed for the renovation of the building of the care home so as to provide the provide
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amenities to inmates like adequate water, electricity, blanket, proper clothing and it was also

directed to home superintendent to ensure doctor’s visit to these care homes daily.

In Rakesh Kaushik v. B.I Vig Supt. Central Jail, New Delhi and Others it was held that ““the jail

administration has conscientious responsibility for the decency and dignity for the correctional
obligation and social hygene in the prison houses. If the jail administration fails in discharge of their

duty then the court should act as an activist instrument of jail justice”.

In State of Gujarat v. Hon’able Court of Gujarat regarding the work in prison court finally laid

down position in this case that it is lawful to employ the prisoners sentenced to rigrous
imprisonment to do hard labour whether he consents to do it or not and it is imperative that the
prisoners should be paid equitable wages for the work done by him, to determine the the quantum
of equitable wages the state concerned shall constitute a wage fixation body for making

recommendations.

Need for reform

In Sunil Batra v. Delhi Administration and Others V. R. Krishna Iyer J. pronounced that

“prisoners have enforceable liberties, devalued may be but not demonetised and under our basic
scheme, Prison Power must bow before Judge Power, if fundamental freedoms are in jeopardy”. In
this case it was further mentioned that “No prisoner can be personally subjected to deprivation not
necessitated by the fact of incarceration and the sentence of court. All other freedoms belong to him
— to read and write, exercise and recreation, meditation and chant, creative comforts like protection
from extreme cold and heat, freedom from indignities like compulsory nudity, forced sodomy and
other unbearable vulgarity, movement within the prison campus subject to requirements of
discipline and security, the minimum joys of self-expression, to acquire skills and techniques and all

other fundamental rights tailored to the limitations of imprisonment”.
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Map 13: Large and mid-sized states

Rank
(out of 18) State Score (out of 10)
®  TomiNadu NN 699
o Punjab [ 6.57
o Haryana [ 6.23
@ Maharashtra [ 5.96
5 Kerala [N 5.61
® Madhya Pradesh [ 5.61
7 Gujarat 5.32
8 Rajasthan 5.04
) Odisha 4.78
10 West Bengal 4.70
n Telangana 4.68
12 Chhattisgarh 4.64
13  Andhra Pradesh 4.49
14 Jharkhand 4.30
15 Uttarakhand 417
16 Karnataka 3.76
17 Uttar Pradesh 3.70
2.41

' 18 Bihar

. 7 Map 14: Small states

Rank
(out of 7) State
6 |5 o sikkim [
@ Goa
@ Himachal Pradesh [T
4 Meghalaya
5 Mizoram
6 Tripura
7 Arunachal Pradesh

Note: 1. Map of Jammu & Kashmir is pre-August 2019. 2. For reasons of readability, the score is shown
While they both show the same score, Kerala is ranked above Madhya Pradesh on the third decimal

Score (out of 10)
5.36
5.19
4.95
3.74
3.66
3.59
2.81

up to 2 decimals.
(5.611 versus 5.606).
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The other deficits

39.5%

Share of cases in
Bihar subordinate
courts that have
been pending for

more than 5 years.

7,‘

Number of High Courts where judge
vacancy is below 20% (Sikkim).

Number of subordinate courts where
judge vacancy is below 20%

Number of states and Union
Territories whose shortage in
courthalls against sanctioned judges
is below 10%.

Number of states and Union Territories
where the increase in spending by the
judiciary exceeded the increase in the
overall state expenditure.

Only Odisha and Tripura had
a case clearance rate above
100% in both High Court and
subordinate court levels.

2.7 yrs
to 9.5 yrs

The lower and upper range
among states in the average
duration that a case was
pending in subordinate courts.
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. Judiciary

Judiciary:

Pending woes

The vital hallmarks of a well-functioning judiciary are its predictability, easy and inexpensive
accessibility for all, and its ability to resolve disputes within a definite and reasonable time

frame. A close analysis of resources helps state and central governments to better identify
avenues for reforms in an evidence-based manner' and facilitates a more informed design

and implementation of judicial reforms2.

t bears repeating that a robust justice delivery

system is vital for strengthening democratic

norms and enforcing the rule of law. As the

adjudicatory branch of the state, the judiciary

is important because it is both a dispute
resolution mechanism for individuals and entities,
and an oversight mechanism for the actions of the
legislature and the executive®.

The capacity of the judiciary to deliver is
significantly influenced by the infrastructure,
budgets and human resources available to it,
and the diversity within it. In a federal country
like India where the organization, finances, and
human resources available to the judiciary vary
considerably from state to state, the analysis

of its capacity at a state level is crucial to better
understand the pitfalls in the overall system.

Budgets

Indicator
. ________________________________________________|

® Per capita spend on judiciary
(Rs, 2015-16)

Difference in spend: judiciary vs
state (pp, FY '12-'16)

At present, both the central and state governments
contribute towards the finance allocated to

a state's judiciary, with the concerned state
government funding the lion’s share. Given the
competition for financial resources, the judiciary
often finds itself at a disadvantage because it is
not generally perceived as an ‘essential’ or direct
public service unlike health, housing, or education.
However, a well-functioning judiciary is without
doubt vital to the maintenance of rule of law, social
cohesion, and sustainable development.

Much like other sectors, the judiciary's budgets are

NOTE: 4 states (Assam, Jammu and Kashmir [pre-August 2019], Manipur and Nagaland), and the 7 UTs (Andaman and Nicobar Islands, Chandigarh, Dadra and Nagar Haveli, Daman

and Diu, Delhi, Lakshadweep and Puducherry) have not been ranked. CY: Calendar year; FY: Financial year; pp: percentage points (the difference between two percentages).

1 Langer L, Tripney J,, and Gough D. (2016), ‘The Science of Using Science: Researching the use of research evidence in decision-making’, EPPI-Centre (SSRU), UCL Institute of
Education. Available online at https://eppi.ioe.ac.uk/cms/Portals/0/PDF%20reviews%20and%20summaries/Science%202016%20Langer%20report.pdfver=2016-04-18-142701-867,

last accessed on 17 April 2019.

2 Maria Dakolias, ‘Court Performance Around the World: A Comparative Perspective’, Yale Human Rights and Development Journal, 1(2), pp 87-88.
3 Krishnaswamy, S, K Sivakumar, S, & Bail, S,, ‘Legal and Judicial Reform in India: A Call for Systemic and Empirical Approaches’, Journal of National Law University Delhi, 2(1), pp

1-25, 8, 2014.
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Figure 12: Judiciary, a lower budgetary priority of the state

Between 2011-12 and 2015-16, the average increase in judiciary expenditure trailed the average increase in state expenditure
in 22 states and UTs.

Average 5-year increase from 2012-12 to 2015-16 (%)

Judiciary expenditure State expenditure

Large and mid-sized states

P 8.0 Bihar 78
P 12.9 Chhattisgarh 1830
e no Gujarat 125 0
S 1522 Haryana 156
e ea Jharkhand 172
[ X ) Karnataka 154 0
e 158 Kerala B8O
e 123 Madhya Pradesh 168 [
. 104 Maharashtra LI
e 9.7 Odisha 17z
e 1ss Punjab 88 [
e 83 Rajasthan 207 [
. 10a Tamil Nadu Ba
e 94 Uttar Pradesh 1e8
e 95 Uttarakhand 540
e 48 West Bengal ws
Small states
A 505 Arunachal pradesh we
. o7 Goa 108
s 70 Himachal Pradesh oo/
I s Meghalaya 1050
e gs Mizoram 105
e 35 Sikkim 53
13y Tripura 70
Unranked states
. 75 Assam 102
P 124 Jammu&Kashmirt 342 Fo
TS 277 Manipur 78
I 1.7 Nagaland 1030
Union Territories
e 183 Delhi 183
P 125 Puducherry 94

Data source: Combined Finance and Revenue Accounts of the Union and State Governments in India, Comptroller and Auditor General of India.

Notes: 1. States and Union Territories are arranged in alphabetical order within their respective cluster. 2. Five Union Territories have been excluded from this graphic as their judiciary
expenditure data was not available: Andaman & Nicobar Islands, Chandigarh, Dadra & Nagar Haveli, Daman & Diu, and Lakshadweep. 3. Andhra Pradesh and Telangana have been
excluded as 5-year data for these states was not available separately. *pre-August 2019.

calculated based on historically recurring expenses. Currently, judiciary budgets cover establishment
This mechanical approach has been critiqued costs, i.e. salary, allowances, and minimum

by the Supreme Court in its seminal document operational costs, but do not usually stretch to
proposing the constitution of the National Court capacity building or allow for innovation and
Management Systems (NCMS), in 20124 The apex experimentation.®

court highlighted the lack of training among

judicial officers to plan and prepare budgets, and On average, no state or UT apart from Delhi spent
recommended bringing on board professionals to even 1 per cent of its budget on the judiciary.
assist in the budgeting process.® Nationally, India spends 0.08 per cent.” All states

4 Supreme Court of India (2012), ‘National Court Management Systems (NCMS): Policy and Action Plan’, available online at https://www.sci.gov.in/pdf/NCMSP/ncmspap.pdf,
last accessed on 10 May 2019.

5 Ibid, p 44.

6 Avanti Durani, Rithika Kumar, and Neha Sinha, Judicial Budgets: From Financial Outlays to Time-bound Outcomes’, in Harish Narasappa, Shruti Vidyasagar and Ramya
Sridhar Tirumalai (eds.), Approaches to Justice: A Report, pp. 225-232, Bengaluru: DAKSH and EBC, 2016. Available online at http://dakshindia.org/Daksh_Justice_in_
India/32_chapter_05.xhtml (accessed on 19 April 2019).

7 http//www.cbgaindia.org/wp-content/uploads/2019/01/Memorandum-on-Budgeting-for-Judiciary-in-India.pdf
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combined (excluding the central government)
spent 0.54 per cent of their total expenditure

on the judiciary in 2015-2016. Just one state/UT
spent more than 1 per cent, which was Delhi,

with 1.9 per cent. Beyond Delhi, the percentage

of budget spent on judiciary ranged from 0.1 per
cent (Arunachal Pradesh) to 0.96 per cent (Punjab).
There were eighteen states spending between 0.5
per cent and 1 per cent on the judiciary, including
thirteen from our large and mid-size states®.

In the absence of any guidelines/policy/law/ process
by which to arrive at an ideal that a state must
spend to ensure efficient functioning, determining
a benchmark was a challenge. Hence, there was
little option but to use per capita expenditure as

a useful objective comparator between states to
evaluate the adequacy of budgetary allocations

to the judiciary. The average five-year change

in expenditure is indicative of the proportion of
their incremental budgets that states were able/
willing to allocate. This can be interpreted as being
reflective of the priority that a state accords to its
judiciary.

In the large and mid-sized category, Haryana
spends the most (X201) per capita, while West
Bengal at the bottom spends one-fourth of that
(R52). In the small state category, the per-capita
spend ranges from Rs 464 in Sikkim to one-sixth of
that (R78) in Arunachal Pradesh.

However, higher per capita expenditures do not
necessarily translate into better infrastructure,
lower vacancies, or speedier disposal of cases.
[llustratively, while Punjab and Haryana had high
per capita spends for judiciary, both also had high
vacancies across courts (46 per cent in the High
Court and about 20 per cent in the subordinate
courts). On the other hand, Gujarat and Odisha,
with relatively lower per capita spends, were able
to dispose more cases than the number filed in
that year (2016-2017) in subordinate courts; Gujarat
cleared nearly 30 per cent more cases than were
filed, while Odisha cleared nearly 6 per cent more.

While most states have been showing an increase

in spend on the judiciary on a year-on-year basis,
this increase is less than the increase in the size
of the overall budget of states, thus giving the
administration less fiscal room to fill gaps and
effect improvements. Looked at over 5 years
(2011-2012 to 2015-2016), of the seven states
where the increase in budgetary spend on the
judiciary exceeded the increase in the total state
expenditure, five are from the North-east, led by
Arunachal Pradesh which increased its budget
by 36 percentage points. The fifteen large and
mid-sized states whose increment in judiciary
budgets has trailed their overall state spend the
most include several states with very high average
pendency. lllustratively, Rajasthan saw its total
budget (financial year 2011-2012 and 2015-2016)
increase by an average of 20 per cent but its
judiciary budget increased by only 8 per cent.

Trends

Indicator

® Cases pending (per High Court
judge) (%, 2013-17)

Cases pending (per subordinate
court judge) (%, 2013-17)

Total cases pending (High
Court) (%, 2013-17)

Total cases pending
(subordinate court) (%, 2013-17)

Judge vacancy (High Court) (pp,
2013-17)

Judge vacancy (subordinate
court) (pp, 2013-17)

Case clearance rate (High Court)
(pp, 2013-17)

Case clearance rate (subordinate
court) (pp, 2013-17)

Change in judiciary spend to
state spend (pp, 2012-16)

Looked at across all judiciary indicators, Tamil

8 Derived from CAG documents (2015-16). Available online at https;//cag.gov.in/sites/default/files/cfra_account_files/CFRA_Vol_3_2015_16.pdf
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Table 7: Over 5 years, improvements in judicial capacity?

Courts across states and UTs have been struggling to improve on key capacity metrics. Of the 25 ranked states,
Tamil Nadu was the only one to have significantly improved.

Worsened Improved

Large and mid-sized states
Tamil Nadu
Gujarat

Odisha

West Bengal
Maharashtra
Rajasthan
Punjab

Uttar Pradesh
Haryana
Uttarakhand
Bihar
Chhattisgarh
Jharkhand
Karnataka
Kerala

Madhya Pradesh

Small states
Meghalaya
Himachal Pradesh
Arunachal Pradesh
Tripura

Sikkim

Goa

Mizoram

Unranked states
Manipur

Jammu & Kashmir*
Assam

Nagaland

Union Territories
Andaman & Nicobar Islands
Puducherry

Chandigarh

Dadra & Nagar Haveli
Daman & Diu

Delhi

Lakshadweep

Indicators
improved on

(out of 9)

O OO0 0O = = NWMNMNOUGUUWU®O O

NN U ® NN WMNNUGO®O

N NN NDNMNO

Cases
pending
(per High
Court
judge) (%)
-5.6
-3.3
-85
-6.8
-5.7
-6.2
43
-4.6
4.3
171
73
54
42
153
25
53

95
17
44
192
154
57
44

-14.0
-6.8
44
44

-6.8
=56
43
=57
=57
24
25

Cases
pending
(per sub.

court

judge) (%)

-6.1

72

-31

-2.8

43

5.3

7.9

2.0
-6.8
-29
4.8
-6.0
12
0.5
6.1
05

84
11
-4.5
214
35
47
3.6

-10.2
=)
-4.0
-0.2

-2.8
23
141
22
22
-3.8
25.0

Total
pending
(High
Court) (%)
-6.9
14
-9.5
-84
4.9
=18
4.5
-1.6
4.5
10.3
26
13
6.8
7.8
55
4.5

-10.1
T2
-8.8
-17.9
222
-4.9
-8.8

50
-4.6
-8.8
-8.8

-84
56
45
49
4.9
14
55

Total
pending
(sub.
court) (%)
-1.7
-2.7
-0.7
0.0
-0.9
14
14
0.9
-0.6
55
58
12
2.6
3.6
75
2.0

404
54

172

248
35
7.5
23

=53
=55
02
0.5

0.0
1.6
-8.0
1.0
1.0
29
123

Judge

vacancy

(High
Court)
(9]
347
-0.19
115
3.53
2.82
-0.13
232
-1.66
232
3.66
5.82
4.29
1.00
6.71
1.00
344

6.25
416
3.54
6.52
-5.00
2.82
3.54

575
0.61

3.54
3.54

3.53
3.47
232
2.82
2.82
3.48
1.00

Judge

vacancy

(sub.
court)
(PP)
-0.42
-2.72
246
-1.00
-1.03
1.5
025
375
-0.64
-4.57
125
0.50
325
230
0.93
2.02

-6.88
-0.94
5.68
-0.24
0.68
0.30
0.24

-1.62
0.59

-0.29
07

-1.00
2.81
0.00
0.00
0.00
2.64
-5.00

Case
clearance
rate (High

Court)

(PpP)

129

-3.06

475

3.50

-140

355

185

291

-1.95

-2.27

-4.84

-4.73

-1.59

-3.03

-2.76

-0.20

4.86
3.61

-416
-3.92
-2.87
-140
-416

926
441
-416
-416

3.50
129

185
-140
-140
=559
-2.76

Case
clearance
rate (sub.

court)

(PpP)

017

6.11

419

-3.32
=77

-2.31

-0.58
-0.65
-0.57

-1.97

1.59

-0mn

-1.41

-1.87

-013

-0.84

2.06
0.05
-9.45
0.68
-0.43
055
-113

1.56
-0.98
-0.21
=72

-3.32
-0.23
=272
=305
-3.05
755
7.81

Difference
in spend:
Jjudiciary
Vs state

(PP)
-3.29
-1.45
-7.97
-9.66
-1.03
1259
6.77
-7.38
-0.34
-5.86
-9.81
-5.47
-9.06
-6.45
-2.16
-4.56

21.33
-3.08
36.00
-2.07
8.16
-118
-2.08

19.80
-1.82
-2.74
1.38

NA
310
NA
NA
NA
-0.02
NA

Data source: Court News, Supreme Court of India; Data source: Combined Finance and Revenue Accounts of the Union and State Governments in India, Comptroller and Auditor

General of India

Notes: 1. States and Union Territories are arranged in decreasing order of improvement count within respective cluster. 2. All data is for the period 2012-13 to 2016-17, except 'difference
in spend' (2011-12 to 2015-16). 3. States and UTs that share a High Court have been assigned the same value. 4. Judiciary expenditure data was not available for Andaman & Nicobar
Islands, Chandigarh, Dadra & Nagar Haveli, Daman & Diu, and Lakshadweep. 5. Andhra Pradesh and Telangana have been excluded as 5-year data for these states was not available

separately. “pre-Budget 2019.
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Nadu scored the highest. Its judiciary improved its
capacities across more indicators than other states.
The ‘changes’ indicated by the trends, whether
positive or negative, are not evenly spread across
all the indicators and the complex picture hides
particularities within states. Gujarat, for instance,
performed well in reducing the number of pending
cases and vacancies. However, cases pending

for 5-10 years and over 10 years cumulatively
accounted for 27 per cent of the total number

of cases pending. Tamil Nadu, which performed
better on improving the number of cases pending
at the High Court level, and the cases pending per
High Court judge, fell behind Gujarat on the high
level of vacancies in its subordinate courts and
High Court.

It would be simplistic to draw conclusions and
correlations between any two states on their
respective performance on static or trend
indicators because, of a total 24 indicators, five-
year data was available for only 9. In addition to
this statistical limitation, the intrinsically complex
nature of the judiciary and its various functions
precludes any simple conclusions based only on
guantitative analysis.

Human Resources

Indicator

® High Court judge vacancy (%,
2016-2017)

Subordinate court judge
vacancy (%, 2016-17)

Population per High Court
judge (Persons, 2016-17)

Population per subordinate
court judge (Persons, 2016-17)

High Court staff vacancy (%,
2016-17)

Judge vacancy (High Court) (pp,
2013-17)

Judge vacancy (subordinate
courts) (pp, 2013-17)

Judicial vacancies naturally affect both qualitative
and quantitative outcomes. Restricting ourselves
here to a quantitative analysis, the data reveals

a linkage between long-standing vacancies and
the increase in case load—sometimes to a very
high degree. Inevitably, this reduces the time and
attention that can be spent on each case, stretches
out the period litigants must wait for resolution,
perpetuates case accumulation, and ensures
inevitable delays well into the future.

Each state has a sanctioned strength of High

Court and subordinate court judges, and an actual
strength that carries out its day-to-day functioning.
While the sanctioned number itself may or may
not be sufficient, it provides a benchmark for
ranking states on their intention to fill up at least
the number of posts they estimate will be needed
to handle judicial functions in the future®.

Not a single High Court or state’s subordinate
judiciary had reached its complete complement
of sanctioned judicial posts. Subordinate court
vacancies ranged from a figure as low as in
Maharashtra (4.5 per cent) to more than half the
sanctioned posts being vacant as in the case of
Mizoram (52 per cent). Bihar, Gujarat, Jharkhand
and Uttar Pradesh all have high judicial vacancies
in the subordinate courts of over 30 per cent, while
Maharashtra, Tamil Nadu and West Bengal had less
than 12 per cent.

Each of our eighteen large and mid-sized states
had High Court judge vacancies of above 25

per centi.e.1in every 4 sanctioned High Court
judge positions had not been filled. At the level of
subordinate courts, six of the eighteen states had
vacancies of above 25 per cent.

Even in states where judges are most needed,
vacancies were on the rise. For example, Bihar
and Uttar Pradesh, two of the five states with the
highest number of pending cases, also showed
subordinate court vacancies growing over 5 years
(financial year 2013-2014 to 2016-2017).

9 American Bar Association. Judicial Vacancies available at https://www.
americanbar.org/advocacy/governmental_legislative_work/priorities_policy/
independence_of_the_judiciary/judicial_vacancies/ (accessed on 19 April 2019).
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City Properties


Figure 13: Lower courts: vacancy and pendency

Increasing pendency is often attributed to the rising levels of vacancies in courts. States do not necessarily correspond to
this. Ideally, in this chart, states should be towards the lower end of both pendency and vacancy.
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Data sources: National Judicial Data Grid; Court News, Supreme Court of India.
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Notes: 1. Data for ‘cases pending in subordinate courts for above 5 years’ as of August 2018; data for 'subordinate court judge vacancy' as of 2016-17. 2. Data on cases pending above
5 years for Arunachal Pradesh and Nagaland was not available. Hence, they have been excluded from this graphic. 3. The graph for Telangana is identical to Andhra Pradesh as the
respective data sources for this indicator give combined figures for the two states. *pre-August 2019.
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g Judiciary

In the same period, Punjab and Haryana had made
some progress: with fewer vacancies, a higher
judge to population ratio, and much fewer cases
pending for over 5 years.

In general, in the five-year period from 2012-2013 to
2016-2017, states had done better in reducing judge
vacancies at lower levels than High Court levels.
Eight states had reduced vacancies at the lower
levels, but only three had done so at the High Court
level. Gujarat and Rajasthan were the only two
states to have reduced at both levels, but still had
vacancies. Gujarat had 35 per cent judge vacancy
in its subordinate courts and 39 per cent in its High
Court. Rajasthan had 12 per cent judge vacancy in
its subordinate courts and 35 per cent in its High
Court.

India currently has not implemented a scientific
method to calculate the number of judges required
to handle litigation in the country. Historically,

a judge to population ratio was recommmended

to calculate the number of judges required™.
However, the Supreme Court has evaluated other
methods to calculate judge strength, with the most
recent method being the units system method
recommended by the National Court Management
Systems Committee (NCMSC)." Further, a time-
based, weighted, case-load method has also been
advocated for the same.”?

As there is a limited amount of publicly available
information, calculating the required judge
strength based on the NCMSC's method will not
be possible. Hence, the judge to population ratio
has been discussed in this report to provide an
approximate estimate of the judiciary’'s capacity to
provide justice.

At an all-India level, in twenty-seven states and
UTs, there is just one subordinate court judge for
over 50,000 people. This includes seventeen of
the eighteen large and mid-sized states, where 90
per cent of the country’s population resides. But
in five of these states, the ratio exceeds one judge
per lakh population at the subordinate court level.

Delhi and Chandigarh though are better off at
around 35,000 people per judge at the same level.

Across states, the judge to population ratio varies a
great deal. Among the small states, Goa, at 30,386,
had the best judge to population ratio at the
subordinate court level. Among the larger states, at
the subordinate courts level, Haryana with almost
50,300 people per judge had a better ratio than
Uttar Pradesh, Bihar, West Bengal, and Andhra
Pradesh where this number exceeded one lakh per
judge.

A simple judge to population formula tempts the
conclusion that fewer judges means longer waits
and higher arrears, but no direct causality can

be readily drawn between the two. For example,
among the large and mid-sized states, at the
subordinate courts level, judges in Jharkhand and
Chhattisgarh had the lowest case load: 750 and 824
cases pending per judge respectively. Yet they were
taking, on average, about 6 years to settle a case.

In contrast, Uttarakhand and Punjab had a slightly
higher case load (867 and 958 respectively) but
were taking 4 years on average to settle a case.

Among the small states, Goa and Mizoram had
low population to subordinate court judge ratios,
however Mizoram had a low average pendency

in both courts. Goa, despite having the lowest
population per subordinate court judge ratio had a
much higher pendency (5.05 years).

At the High Court level, Chhattisgarh had a high
population per judge ratio and a high percentage
of judicial (53 per cent) and non-judicial (35 per
cent) vacancies, but low average pendency (2.3
years). Similarly, Tamil Nadu had a relatively lower
population per judge (1 for every 15,61,595 persons)
ratio, a low percentage of vacancies (34 per cent),
but also a low average pendency (2.5 years). Since
average pendency is influenced by multiple
factors— such as the dominant type of cases

being filed, the rate of institution of cases etc.—it is
entirely possible a court has the capacity to handle
its docket despite a shortfall of judges.

10 Law Commission of India. One hundred twentieth report on ‘Manpower Planning in the Judiciary: A Blueprint' (1987). http://lawcommissionofindia.nic.in/101-169/Report120.pdf

T http://doj.gov.in/sites/default/files/NCMS9%20Report.pdf

12 http://dakshindia.org/wp-content/uploads/2019/05/PublicNotice_ 3MRRINZQTHN.pdf (pp 40-41).
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Shortage of non-judicial staff also hampers the
functioning of the judiciary. However, paucity of
readily available data for non-judicial staff strength
means that the adverse effect of their shortages
on delay and dysfunction remains unstudied®™

and hidden. Available data from Courts signposts
that 10 of the 18 large and mid-sized states—
Chhattisgarh, Bihar, West Bengal, Uttarakhand,
Tamil Nadu, Odisha, Uttar Pradesh, Gujarat, Punjab
Haryana—work with more than 25 per cent non-
judicial staff vacancies. But the unavailability of
similar data at the subordinate court levels makes
it impossible to accurately assess the actual need
or the cumulative effect on the efficient delivery of
justice in courts of first instance.

Workload

Indicator

® Average High Court pendency
(Years, 2017-18)

Average subordinate court
pendency (Years, 2017-18)

Cases pending (5-10 years)
(subordinate courts) (%,
2018)

Cases pending (10+ years)
(subordinate courts) (%, 2018)

Case clearance rate (High Court)
(2016-17)

Case clearance rate (subordinate
courts) (2016-17)

Case clearance rate (subordinate
courts) (2012-17)

Case clearance rate (High Court)
(2012-17)

The Indian judiciary has historically grappled
with the problem of delays and arrears. Over

the past decades, several high-level committees
have examined the problem and recommended
solutions. There is also ample research and
discussion surrounding the impact of delays on
litigants, on the deteriorating public perception of
the system, the negative effects on the rule of law,
and the economic costs to the country. In 2016,

it was estimated that judicial delays cost India
around 0.5 per cent of its GDP annually i.e. 50,387
crore (2015-2016 GDP)."* And yet, delays persist.

To assess how well the thorny issue of delay and
arrears is being dealt with in each state, the report
takes account of average pendency (how long

on average a case remains pending before the
courts) and the clearance rate (the number of cases
disposed in a year, given the number of cases filed
in that year). It also measures the five-year trends to
estimate if things are improving on time.

Of course, not all cases need the same time for
disposal. Complex commercial suits can take an
average of just under 1500 days to clear’® while

a traffic violation may take just a single hearing

to clear a fine. With that caveat, the average
pendency does give a macro picture of how states
are doing overall.

At the subordinate court level, in twenty-one states
and UTs, a case remains pending for 5 years on
average or more. At the High Court level, among
the large and mid-sized states, cases in Uttar
Pradesh remained pending the longest at 4.3 years,
while cases in Uttarakhand remained pending for
1.7 years. Among the small states, while the High
Courts of Meghalaya (1.3 years), Sikkim (1.7 years),
and Mizoram (2 years) had the lowest average
pendency, Tripura (2.1 years), Goa (2.9 years), and
Himachal Pradesh (3 years) had the highest. The
range, too, varied: cases in Gujarat's subordinate
courts remained pending for up to 9.5 years on
average, while in Rajasthan’s subordinate courts
the average wait was 3.7 years.

13 Justice Lokur M.B. (2003), ‘Case management and court administration’, available online at http://lawcommissionofindia.nic.infadr_conf/Justice_Lokur.pdf (last accessed

on 10 May 2019).

14 Bibek Debroy, Justice Delivery in India—A Snapshot of Problems and Reforms/, Institute of South Asian Studies, Working Paper No. 47, 31 July 2008, p 18.
15 Harish Narasappa, Kavya Murthy, Surya Prakash B.S., and Yashas C. Gowda. 2016. ‘Access to Justice Survey: Introduction, Methodology, and Findings', in Harish Narasappa
and Shruti Vidyasagar (eds.), State of the Indian Judiciary: A Report, pp. 137-155. Bengaluru: DAKSH and EBC. Available online at http://dakshindia.org/state-of-the-indian-

judiciary/28_chapter_15.html#_idTextAnchor320 (accessed on 19 April 2019).

16 Ministry of Law & Justice, ‘World Bank Report on Doing Business 2018’, (2018). Available online at http:/doj.gov.in/sites/default/files/Brief%620Note%200n%20Doing %20

Business%20Report-2018_2.pdf (accessed on 9 May 2019).
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6. Forensic Science as a tool for Justice Delivery

This chapter describes a study that focused on the freeing of the innocent persons initially convicted
and imprisoned but later released through post-conviction forensic use and technology. Which
clearly establishes that from initial stage when any person alleged then only Forensic Scienec
should be used before framing any charges and verdict passed by the Courts. Then, we can help to

reform our Judaical system as well as closed and open Jails.

Forensic science is the application of science to those civil and criminal laws that are enforced by
governmental agencies like police, CID, etc. In a criminal justice system. Forensic science deals
with the application of methodology and knowledge of various aspects of science to legal matters. It
involves the use of multiple disciplines such as chemistry, physics, computer science, biology and
engineering for evidence analysis. For instance, biology is used to establish the source of an
unidentified suspect, physics to understand the pattern of a blood spatter, and chemistry is used to
understand the composition of drugs. The most necessary operate of scientific investigation is to

convert suspicion certainty of either guilt or innocence.

Role Of Forensic Science In The Criminal Justice System

Without forensic science, the criminal investigation is incomplete because if the investigation
completes without forensic science than criminals can never be convicted without or unless an
eyewitness is present. While law enforcement agencies and detectives are involved in the collection
of evidence, be it digital or physical, it is the duty of forensic science to deal with the analysis of

those pieces of evidence in order to establish those facts which can be admissible in the court of

146




law. Thus, in a world devoid of forensic science, thieves, murderers, rapists, and drug traffickers

would be roaming freely on the streets.

6.1 Convicted By Juries, Exonerated By Science

The National Institute of Justice, a component of the Office of Justice Programs, is the research and
development agency of the U.S. Department of Justice published case studies in use of DNA
Evidence to Establish innocence after trial namely "Convicted by Juries, Exonerated by Science " in

which they covered 28 cases which were solved after conviction.

They mentioned in report that "By highlighting the importance and utility of DNA evidence, this
report presents challenges to the scientific and justice communities. The research agenda must also
enable criminal justice practitioners to understand and to make appropriate use of the rapidly
advancing and increasingly available technology. The National Institute of Justice (NIJ)
commissioned this study to encourage discussion of the challenges to the scientific and justice

communities presented by DNA evidence."

As the 28 cases collected in this report demonstrate, when we subject new scientific techniques
such as DNA typing to special admissibility rules. In all 28 cases, without the benefit of DNA

evidence, the triers of fact had to rely on eyewitness testimony, which turned out to be inaccurate.

6.2 Profiles of DNA Exculpatory Cases

Gilbert Alejandro (Uvalde County, Texas)

Factual background. On the evening of April 27, 1990, a woman in her fifties came home
and was attacked from behind by a man. The man placed a pillow over her head and

sexually assaulted her. He then fled the house. The woman could not describe the man
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except for basic physical size. She also noted that the man was wearing some kind of cap, a
gray T-shirt, and dark-colored shorts. The police canvassed the area and questioned three
men, one of whom was wearing clothes matching the victim’s description. The police did

not detain them. The victim picked out Alejandro from his photograph in a mug book.

In October 1990 Gilbert Alejandro was convicted of aggravated sexual assault by an

Unvalued County jury. He was sentenced to 12 years in prison.

DNA results. In July 1990 the original DNA tests done in this case—the ones Zain
testified were inculpatory—were inconclusive. A Restriction Fragment Length
Polymorphism (RFLP) test performed by the Bexar County crime laboratory on October 3,
1990, excluded Alejandro as the source of the semen left on the victim’s nightgown. The
district court also reported that an additional test was done on December 19, 1990, after the
trial, and it too excluded Alejandro. According to the district court’s findings of fact, Fred

Zain knew of these exculpatory results and failed to report them to anyone.

Conclusion. As a result of the findings of fact by the district court, the court of criminal
appeals overturned Alejandro’s conviction and released him to stand trial again without
Zain’s testimony. The district attorney, however, declined to prosecute the case. On
September 21, 1994, Alejandro was re- leased from electronic monitoring and all charges
were dismissed. Alejandro served 4 years of his sentence. On June 27, 1995, he was

awarded $250,000 in a civil suit against Bexar County.

Kirk Bloodsworth (Baltimore, Maryland)

Factual background. On July 25, 1984, a 9-year-old girl was found dead in a wooded

area. She had been beaten with a rock, sexually assaulted, and strangled. Kirk Bloodsworth
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was convicted on March 8, 1985, of sexual assault, rape, and first-degree premeditated

murder. A Baltimore County judge sentenced Bloodsworth to death.

DNA results. The FSA report, issued on May 17, 1993, stated that semen on the autopsy
slide was insufficient for testing. It also stated that a small semen stain had been found on

the panties.

The report indicated that the majority of DNA associated with the epithelial fraction had
the same genotype as the semen due to the low level of epithe- lial cells present in the
stain. It was an expected result, according to the re- port. Finally, the report concluded that
Bloodsworth’s DNA did not match any of the evidence received for testing. FSA did,
however, request a fresh sample of Bloodsworth’s blood for retesting in accord with

questions about proper labeling on the original sample.

On June 3, 1993, FSA issued a second report that stated its findings regarding
Bloodsworth’s DNA were replicated and that he could not be responsible for the stain on

the victim’s underwear.

Conclusion. On June 25, 1993, the FBI conducted its own test of the evidence and
discovered the same results as FSA. In Maryland, new evidence can be presented no later
than 1 year after the final appeal. Prosecutors joined a petition with Bloodsworth’s
attorneys to grant Bloodsworth a pardon. A Baltimore County circuit judge ordered
Bloodsworth released from prison on June 28, 1993. Maryland’s governor pardoned
Bloodsworth in December 1993. Bloodsworth served almost 9 years of the second
sentence, including 2 years on death row.
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Mark Diaz Bravo (Los Angeles County, California)

Factual background. On February 20, 1990, a patient at the psychiatric hospital where
Bravo worked claimed she had been raped in an alcove earlier that afternoon. During the
course of police interviews, she named several different people as her assailant. One of

those she named was Bravo. She later stated she was sure Bravo was the attacker.

A Los Angeles County jury found Mark Diaz Bravo guilty of rape in 1990. He was

sentenced by the court to a prison term of 8 years.

DNA results. Prosecutors received a report from Cellmark Diagnostics on December 24,
1993, stating that none of the tested semen had DNA that matched Bravo’s.

Conclusion. On January 4, 1994, Bravo’s lawyer filed a writ of habeas corpus. A Los
Angeles County Superior Court judge ordered Bravo to be released on January 6, 1994.
The judge stated that Bravo had not received a fair trial, that the victim had recanted her
testimony, that Bravo’s alibi was unimpeachable, and that the DNA tests were irrefutable.

On January 7, 1994, Bravo was released from prison after serving 3 years of his sentence.

Applicability Of Forensic Science In The Indian Courts

The LNJN NATIONAL INSTITUTE OF CRIMINOLOGY & FORENSIC SCIENCE published a
reports including Supreme Court's Judgements namely " Forensic Science as a tool for Justice
Delivery". In which they discussed few cases wherein the Hon'ble Supreme Court has discussed the

application and scope of Forensic Science as ahead-
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Tomaso Bruno and Anr. vs State of Uttar Pradesh (2015) 7 SCC 178

Background---The case concerned an appeal wherein appellant convicted for the murder
of an Italian national during visit to Varanasi. The defence counsel relied on the absence of
several pieces of digital evidence such as CCTV footage and SIM card details to argue that

prosecution failed to prove case beyond reasonable doubt.

Observation--- Supreme Court has observed that advancement of information technology
and scientific temper must pervade the method of investigation as scientific and electronic
evidence can be a great help to an investigating agency so is Electronic evidence relevant
to establish facts. Electronic evidence was held to be admissible subject to safeguards

adopted by the Court about the authenticity of the same.

Dharam Deo Yadav vs State of U.P. (2014) 5 SCC 509

Background A 22 years old tourist namely Diana from New Zealand was murdered in
Varanasi.DNA sample from the skeleton matched with her father blood sample. On the

basis of circumstantial evidence accused was convicted

Observation---- The Supreme Court before pronouncing judgment has explained the crime
scene management and the importance of forensics cience. The court in the judgment has
emphasized the need to adopt scientific methods in crime detection to save the judicial
system from low conviction rates. Further highlighted a need to strengthen forensic science

for crime detection .
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It said as far as the present case was concerned, the DNA sample from the skeleton
matched with the blood sample of the father of the deceased. All the sampling and testing
was done by experts whose scientific knowledge and experience were not doubted in these
proceedings. It was of the opinion that therefore, the prosecution succeeded in showing

that the skeleton recovered from the house of the accused was that of Diana.

Sushil Kumar vs State (N.C.T of Delhi ) (2014) 4 SCC 317

Background ----In this case Sushil Sharma murdered his wife Naina by firing bullets and
thereafter attempted to burn her body in a tandoor. Police recovered revolver and blood-
stained clothes and sent them to forensic test. The blood sample of parents was taken. The

DNA report confirmed that the charred body was of their daughter Naina Sahni

Observation---This case is based on circumstantial evidence alone. Here, the DNA
evidence plays an important role in identifying the charred body of the deceased Naina

Sahni.The Supreme Court discussed the importance of forensic experts report .

Beside above, The area of Forensic Science in India has, yet, not been amalgamated, many other
time, neither choose, nor the professional person or the intensive, promising potentialities of the

science and also the fusion of latest technologies, methodologies, modalities and research.

The Committee on Reforms of Criminal Justice System additionally indicated that the current level
of application of Forensic Science in crime investigation is somewhat low within 5-6% of the

registered crime cases being spoken the FSLs and Finger Print Bureau place together.
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7. Open Prison Questionaries - Based on details study and vision of Hon'ble Mr.

Justice K .S. Jhaveri and Ors.

In 2017, Rajasthan State Legal Services Authority, has conducted a detailed study on the Open
Prison System of Rajasthan and the Parole Practices prevalent in the State. It has been a vision of
Hon'ble Mr. Justice K.S. Jhaveri, Executive Chairman, Rajasthan State Legal Services Authority,
Judge Rajasthan High Court, to understand the unique and successful Open Prison System of
Rajasthan. He wanted to improve and expand the open prison system to the others states of the
country. Therefore, Ms. Smita Chakraburtty, Independent Researcher ( Prison Expert), was

appointed the Honorary Prison Commissioner to conduct the study.

Hon'ble Mr. Justice K.S. Jhaveri, Rajasthan

I would like to add that Open Prisons are hope for the prisoners. It encourages reform in the inmate
and leads to social reintegration of the prisoner. Open Prisons reduces the burden on the exchequer.
It reduces over-crowding in prisons and leads to strengthening of the social fabric, by main
streaming the estranged individual who is in conflict with the law. The system also reduces the
stress on administration which is in the interest of the all concerned. Thus in public interest, it is

earnestly submitted, that the Open Prison System of Rajasthan be emulated across the country.

Mr. Ajit Singh IPS, Director General of Police, Former Director General Prison,

Rajasthan

In the Open Prison of Rajasthan, the prisoners stay with their families. They earn a living to support
themselves and for doing so they are allowed to go outside the prison during the day. Living with
the family provides the inmate with emotional and social support and earning a livelihood, re-

instills a sense of self worth in them. The movement outside the confines of the prison coupled with
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free interaction within the society, helps break social inhibitions on the part of the prisoner and

remove the reservations towards the prisoners, on the part of the member of the society.

Open Prisons, are a solution to some of problems in our prison system. It is humane system and it
does not place burden on the exchequer. In my opinion such a system needs to be encouraged and

encouraged and expanded across the country.

Mr. R. K. Saxena, Former Deputy Superintendent of Jails

He was Lecturer in Psychology at Agra university College. First Direct recruited through
Rajashthan Public Service Commission as Deputy Superintendent of Jails and posted in the year
1963. He rose to the position of Inspector General of Prisons Rajasthan. In the later years he was
taken up as Director in the All India jail Reforms Committee, Popularly known as Justice Mulla

Committee.

Open Prison is also a prison and a prisoner I sunder obligation to return to the prison in the evening
within a set frame of time. The prisoners cannot go home at will even from an Open Prison. The
prisoners has to ask for parole and only when s/he has been granted parole can the prisoner go
home. The parole process is time consuming. This in a moment of an emotional crisis for the
prisoner it is best if the Jail Superintendent steps in and aids his parole procedure by granting an
emergency parole. But for the Superintendent to remain updated about each prisoner's personal
condition is a task of patience., faith and bonding. Which is why Open Prison should not have more
than 200 prisoners in a single campus. More number of prisoners make it difficult to understand

individuals, their needs and their personality types.

A convicted prisoner is not a written off person from the society. The convicted prison who has
been sentenced to 10-20 years of imprisonment has to then return to the society. It is the duty and

obligation of the Jail functionaries to return the inmate to the society as a functional responsible
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individual. This is unfortunately not trained or taught to the prison officials. Prison officials when
put on duty in an Open Prison, get exposed to the life and family of the prisoner. When the staff/
official return on duty of the closed prison after a few months, s/he comes with a change in
perspective. Open prison has deep sociological and psychological impact on both the prisons and
the prison institution. Open Prison System must be encouraged. It humanises the prison system as

whole.

Smita Chabraburtty - Independent Researcher

Ms. Smita Chakraburtty, is a reputed Independent Researcher, specialising on Prison Studies. She
was previously commissioned to inspect all the prisons of Bihar by Hon'ble Mr. Justice V.N. Sinha
(now retd.), the Executive Chairman of the Bihar State Legal Services Authority (BSLSA). She has
conducted a detailed study by inspecting all the 58 prisons of Bihar and submitted her report after
speaking to 30070 prisoners. Her report - Prison of Bihar, was widely acknowledged across the
country. She mentioned in her report stating that - "Open Prisons System of Rajasthan fall among
the best prison practices in the country. It is cost effective, it leads to social reintegration of the
prisoners, it leads to reduction in prison over-crowding, rate of recidivism is negligible under this
system and most importantly it is humane system, which upholds the right to life and dignity of the
prisoner. A comparative study between the Jaipur Central Jail and the Sanganer Open Prison show
that the open prison is 78 times cheaper than the closed prison. This the Open Prison System benefit
both the prisoner and the Administration". Perhaps, the best possible solution to the problems that
presently plague the prison system of the country, would be to set up a minimum of 2 open prison in
each district of the country. Which means 1200 open prisons spread across 600 districts. The
purpose of putting an undertrial prisoner in jail is not for punishment but solely for the purpose of

restricting them from destroying any material evidence against them. Whereas, the purpose of
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putting convicts in jails is as a means of punishment and reformation. They cannot be compared in

that aspect. Open prisons will only be beneficial.

Questions were asked in the interviews to Ms. Smita Chakaraburtty

Why should open prisons remain shut for undertrial prisoners?

Many suggest that a way to reduce overcrowding in jails is by allowing undertrial prisoners to be
shifted to open-air prisons. At this juncture, it is noteworthy to recall the reason why an accused is
remanded during the trial. An accused is kept in judicial custody if it is likely that he or she could
commit a serious crime, interfere with the investigation, or fail to turn up in court. Letting them stay
in open prisons defeats the very purpose of judicial remand. Of course, there is overcrowding of
prisons due to a large number of under-trial prisoners remaining in prisons for an indefinite amount
of time, but that problem can only be addressed by having speedy disposal of cases and not shifting

them to open-air prisons.

What about social acceptability to open prisons?

In Sanganer, when it started, the locals filed a complaint with the government and then chief
secretary asked Saxena for a solution. He then suggested that let the prisoners go out and let
outsiders also come to prison. At that time, there was a doctor and the locals would come visit him

for treatment.

Prisoners in Sanganer, some of whom have been convicted for murder, work as security guards,
domestic help, barbers, daily wagers, accountants, teachers, auto drivers, among others. There are

some big restaurants in Sanganer which are being run by former prisoners. Also, a factory has been
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set up by a former prisoner. These all people employ former prisoners so there is a sort of social

acceptability.

Why aren’t female inmates given equal opportunity to be shifted to open

prisons?

In India, women prisoners were allowed to be transferred to open prisons only as recently as 2010.
Yerawada open prison in Pune is the first prison set up for women whereas such jails were already
present for men since the 1950s. In many states, they are still considered ineligible for shifting to
open-air prisons. According to the NCRB report, out of 63 open prisons that were present in 2015,
only 4 were for women. The many States like Maharashtra, Tamil Nadu, etc., in their Prison
Manuals or through separate legislation have expressly excluded women prisoners and term them
ineligible to be transferred to open prisons. This prohibition shows the kind of discrimination shown
towards women within the prison for availing the chance of rehabilitation. The basis of giving an
opportunity to move to open prison is good to conduct. It is a motivation for prisoners to perform
better in order to get rid of the conditions of closed prison. It is unthinkable why female inmates
would be deprived of such an opportunity. Such arbitrary rules tend to simply harden the women

inmates making them more rebellious towards the society for treating them unequally.

As per 2018 reports, females constitute only 4.1% of the prison population. Less attention to
women prisoners is probably due to the comparatively lesser female population in the prisons.
However, a small number, lack of proper administrative, etc., cannot be a valid defence for such
discrimination. Such discrimination is not just faced in India but in many places around the world.
It was recognized in a report to the Congress of the US by the Comptroller General way back in
1980 that women in correctional institutions are not provided comparable services, educational
programs, or facilities as men prisoners. It was observed that a wider range of men’s prison

facilities and their proximity to communities provided male prisoners greater opportunities to meet
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their needs for the classroom as well as on-the-job training. The Report also highlighted a case
where the court while rejecting the defendant’s argument that the administrative requirements of
maintaining separate facilities and the cost of providing duplicate programs were too expensive,

held that the county jail system could not provide special programs and facilities for men only.

So what about hardened criminals, or serial murderers? How can society feel

safe and protected if they are allowed to live in open prisons?

Open prisons should be inclusive spaces for reform for first time offenders, those who have done
petty crimes, accidental offenders, including undertrials. They are given the option after a record of
good conduct in closed prisons. In the Sanganer Open Prison, those accused of murder too are
living and earning a livelihood, peacefully, while sharing collective spaces with other families.
Some of them are even employed as security guards, implying that they have been accepted by the

mainstream society for their record of good conduct.

Indeed, unlike Scandinavian countries which have created humane and dignified spaces of creative
and productive reforms for prisoners, India still has a long way to go when it comes to providing a
non-discriminatory, healthy and sensitive space for reform in our over-crowded prisons, where
scores of poor undertrials, including women, can't even seek bail or legal remedies. Often they are
condemned behind prison walls eternally, exiled and forgotten by the society, including their
families and relatives. In that context, the positive response of the apex court, the Rajasthan High
Court, the MHA, and prison officials, for the creation of a parallel world of prison reforms, is

landmark.

Surely, India is ready for radical and humane prison reforms, including open prisons. The wheels of

change are moving.
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Other Question before the Hon'ble Supreme Court

Is India, where justice comes faster than death and jails are forever crowded, ready for open

prisons across its 600 districts?

In a hearing the past week, the Supreme Court has followed up the matter with a transparently
positive intent, seeking to enforce the rights of women and children in Indian prisons. It had earlier
asked all the states to study the recommendations made by Smita Chakraburtty, an independent
criminologist and researcher on prison systems in India, and file their responses within four weeks
to the Union Ministry of Home Affairs (MHA) on the matter. The MHA was asked to hold a
conference with the director generals of prisons of all the states in the country in the first week of
February. The Supreme Court had also asked all state governments to submit their responses

regarding the possibility of setting up open prisons in their respective states.

Supreme Court of India in Sunil Batra v Delhi Administration stated that -

“Are prisoners persons? Yes, of-course. To answer in the negative is to convict the nation and the
Constitution of dehumanisation and to repudiate the world legal order, which now recognises rights
of prisoners in the International Covenant on Prisoners’ Rights to which our country has signed

assent”’.

Women prisoners also deserve an equal chance for rehabilitation like their male counterparts.
Supreme Court has recognized the right of every prisoner to live a life with dignity. By not giving
women inmates a chance to reformation and rehabilitation, the States are acting in violation of their

right to equality, life, and liberty guaranteed under the Constitution.
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7. Observation

Why is it that despite the obvious advantages the idea of open prisons in the years

immediately after independence, the implementation leaves much to be desired?

All prisoners are not dangerous criminals and not even some of those who have committed serious
offences. Although the states in India, on their part, have set up numerous enquiry and reform
committees since independence, they have somehow lacked the political will to see through the
reforms in their totality. This could be due to public indifference to the plight of prisoners who are

often seen as criminal’s incapable of moral and social reform.

Lack of uniformity across states is a major challenge in the establishment and management of open
prisons. The inability of the central government to ensure uniform standards and reforms in prison
administration across the states is often attributed to a lack of legislative initiative. The subject
matter of prisons and allied matters comes under the legislative domain of the states under List II of

the Seventh Schedule of the Constitution of India.

The success of the open prison concept is contingent on availability of large areas of land around
the closed prisons to serve as natural perimeters within the boundaries of which inmates are
required to engage in varied activities for sustenance. This is rather difficult in the current Indian

context due to growing land scarcity.

More often than not, the social stigma attached to convicts frustrates any efforts at rehabilitation
through open prisons because society still remains unconvinced about any genuine reformation in
convicts/ex-convicts and is reluctant to employ them in productive activities or engage in social
intercourse with them. Open prisons exemplify trust between the state machinery and the convicts.
But whether this trust also gets established between the society and the convicts/ex-convicts is the

primary question.

160




The Open Prisons restore the dignity of the individual and give a sense of self-confidence and self-
reliance by instilling a sense of responsibility in the individual. Several States in India have such
opens prisons. The positive effects of open prisons are -

1. It lessens the damage to offenders and society

2. It reduces the overcrowding in prisons

3. It costs far less for the State to have people living in open prison than to pay for their

upkeep in the jails and finally

4. Tt inculcates a sense of social responsibility towards family and society
The appreciation of open prison as an effective institution for rehabilitation of offenders have been
highlighted by Supreme Court as late as 1979 in Dharambeer v State of U.P. the court observed
that the institution of open prisons has certain advantages in the context of young offenders who
could be protected from some of the well-known vices to which they were subjected to in ordinary
jails. However, the concept of open prisons needs to be given more publicity in our country to bring
the focus of society to reformed offenders. Apart from agricultural based open prisons it is
suggested that there should be open prisons with an industrial / manufacturing base as well. Open

Prisons for women should also be encouraged.

The Unexplored Alternative

In the last couple of months, various steps have been taken by the Central and State governments to
decongest the overcrowded Central/District prisons in light of the ongoing COVID-19 pandemic. A

number of prisoners, who were sentenced for seven years or less for non-heinous crimes were
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released on parole and interim bail after a suggestion of the Supreme Court in this regard. The
COVID-19 pandemic has once again brought up the issue of highly over-crowded prisons in the
country. It is high time now to discuss some meaningful reforms that can be implemented to deal
with this problem. One such significant step can be to use the potential of Open Jails. These jails
not only serve as a brilliant method to reform the selected prisoners but can also contribute towards

unclogging the Central/District prisons in the country.

Concept and Advantages

In simple words, an Open Jail is like a campus for prisoners without bars and locks. The intention
behind establishing these jails is to put into practice the modern ideology of reformation and
rehabilitation of prisoners. Those prisoners, who have completed a major portion of their sentence
with good conduct, are given an opportunity to spend the rest of their time in these Jails and live a
near-normal life. An opportunity is also provided to the prisoners to undertake fruitful employment
in day time. These prisoners, after spending a long time in closed prisons, are trusted to take their
freedom very seriously and not indulge in any form of violence again. However, this shift to Open

Jails is not irrevocable and prisoners can be sent back to closed prisons in case of any misconduct,

though only a handful of such incidents have been reported.

Under-utilisation of Open Jails

According to the data provided by National Crime Records Bureau (NCRB), there are only 77 Open
Jails across the country at the end of 2018 and these are present only in 17 states. Even in these 17
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states, the occupancy rate is 66.6%. This situation persists even when the Central/District prisons in
our country are highly overcrowded. As on 31st December 2018, the occupancy rate was 119% in
Central Jails and 132.8% in District Jails. Thus, not only the Central/District Jails are heavily over-
utilized but at the same time, Open Jails, which can serve as an effective alternative for housing

harmless prisoners, are underutilized and highly inadequate in number.

No Uniform framework to govern Open Jails

A uniform framework to govern Open Jails is also lacking. The subject of “prisons....and other
institutions of a like nature” in India forms part of the State List. Accordingly, the state
governments are expected to come up with detailed rules and guidelines regarding the
administration of Open Jails. However, in order to ensure some uniformity in these rules, the
government came up with Model Prison Rules, 2016, in which an entire chapter has been devoted
for Open Jails. However, these provisions are only illustrative in nature and therefore states

continue to administer these jails in their own way.

In absence of a uniform framework, the selection procedure of eligible inmates for Open Jails
becomes quite ambiguous. Some strange provisions have been introduced by various states. In
Rajasthan Prisoners Open Air Camp Rules, 1972, prisoners who are unmarried are not permitted to
shift to these Jails. Introducing marriage as a pre-condition has no relation with the objective behind
establishing these Jails. Under the Haryana Prisoners Open Air Camp Rules as well, a prisoner is
not considered eligible to reside in Open Jails if he is not having any family. It is important to note
that permitting prisoners to financially help their family is not the sole objective for these Jails. The

crucial point to consider is the correctional potential of these institutions for the prisoners who have
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consistently shown discipline behind the closed prisons. Denying a prisoner this opportunity, just

because he is not having any family, is in no way fulfilling this purpose. These provisions are good

examples of how states are unable to understand the intention behind establishing these institutions.

Another important issue is the biased attitudes of states in selecting only male prisoners for Open
Jails. As of now, only four states [Jharkhand, Kerala, Maharashtra and Rajasthan] are having female
prisoners in Open Jails. There are 13 states having the necessary facilities for these Jails but only
male prisoners are residing in them. Even if safety of the female prisoners is the concern, then
progressive steps can be taken to establish separate open prisons for women, like Women’s Open
Prison in Kerala or Yerawada Open Jail for Women in Pune. But denying women the opportunity to
shift to these jails is clearly against Article 14 of the Constitution as there is no reasonable
Jjustification which allows states to select only male prisoners. This whimsical arbitrariness on the
part of various states is inconsistent with the provisions for Open Jails in the Model Prison Rules,
2016. This calls for bringing a uniform framework which is binding on all the states and union
territories. The recommendation of the All India Committee on Jail Reforms, 1980-83 [Vol. I, Part
II1, Para 4.34.2] to bring the subject of prisons and allied institutions within the concurrent list, can

be helpful for this purpose as that will allow Centre to legislate and come up with a uniform

framework.

Implementation of Supreme Court's guidelines

In the case of In re Inhuman Conditions in 1382 Prisons, Supreme Court directed in its order dated
12/12/2017 that Ministry of Home Affairs and the Director General of all states and Union

territories must look at the feasibility of establishing open prisons. Another order was passed on
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08/05/2018, where the Supreme Court discussed the issue of underutilization of Open Jails. All the
State Governments & Union Territories were directed not just to utilize the existing capacity of
these Jails but also to consider the feasibility of establishing Open Jails in as many locations as

possible.

This was not the first time when Supreme Court promoted these institutions. In 1996 as well, in
Rama Murthy v. State of Karnataka, Supreme Court directed to establish “more and more open
prisons”, starting with the District Headquarters of the country. Court even noted that the
managerial problems associated with the establishment of Open Jails are not insurmountable in light
of the greater good which these Jails can provide. The importance of these jails to tackle
overcrowding in closed prisons was also noted by National Human Rights Commission (NHRC) in
a couple of its annual reports [1994-95 (Para 4.17), 2000-01 (Para 3.68)]. Back in 1980 as well, the
All India Committee on Jail Reforms [Vol. I, Part VIII, Para 19.33.8] recommended to establish

Open Jails in each state and union territory.

During my visit to Mumbai Central Prison, Arthar Road Jail, Byculla Women's Jail and Dongri
Children's Home Mumbai, I found numerous irregularities inside the Jails. There are several
undertrial and convicted prisons under incarceration claimed that they did not commit crime ,
despite they have been convicted by the Court, they did not get fair trial and only based on eye
witness court passed the verdict and they have been incarcerating. I felt that if case could be

reopened then based on Forensic Science we can fight for them for justice.

A comprehensive data collected and published by TATA trust which provide cogent picture of

prison system and ranking in India.
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Justice in India

Over the last five years, on an
average, only 6.4% of the police

force have been provided in-service

training. That means that over 90% O 00O
. L NNNN

deal with the public without any up- O0O0 O
ini NnNNNN

to-date training. oo o o
NnNNNN

@ Women drop off through the ranks.
Women account for just 7% of the

2.4 million police persons in the
country, but 6% are at the officer level.
Similarly, they account for 28% in the
lower judiciary, but this falls to 12% at
the High Court level.

In 2016, 67.7% of India's prison
population were undertrial prisoners.
This percentage is higher than what it
was a decade ago, 66%.

R Correctional staff

S There are just 621 correctional staff
I_ J across India’s 1,412 prisons.

Representation of SCs, STs, OBCs
and women in the police is
poor, with huge vacancies in the
reserved positions.

There are 28 million
cases pending in Indian
@ﬁ subordinate courts and
24% have been pending for
more than 5 years.

i

]

In Bihar, Uttar Pradesh,
/ West Bengal, Odisha,
Gujarat along with
Meghalaya and
Andaman and Nicobar
Islands, at least one in
every four cases has

been pending for more
than 5 years.

2.3 million cases
pending for more
than 10 years.
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* Composite ranking across police,
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Map 1: Large and mid-sized states

T
(ouRta:fkm) State Score (out of 10)
Maharashtra 5.92

13

[ |
@ Kerala [ 5.85
® Tamil Nadu [y 5.76
4 Punjab 5.53
5 Haryana | 5.53
® Karnataka [ 51
7 Odisha 5.10
8 Gujarat 5.09
9 Madhya Pradesh 5.01
10 Chhattisgarh 4.97
il Telangana 4.88
12 West Bengal 4.87
13  Andhra Pradesh 4.77
14 Rajasthan 4.52
15 Uttarakhand 4.49
16 Jharkhand 4.30
‘ 17 Bihar 4.02
18 Uttar Pradesh 3.32
2 6
Map 2: Small states
Rank
7 4 (out of 7) State Score (out of 10)
o Goa 4.85
® sikkim [ 4.31
@ Himachal Pradesh [T 4.05
1° 4 Mizoram 3.89
5 Meghalaya 3.81
6 Arunachal Pradesh 3.43
7 Tripura 3.42

Note: 1. Calculated basis population size (18 large and mid-sized states have a population above 10 million, and seven small states below 10 million). 2. Map of Jammu
& Kashmir is pre-August 2019. 3. For reasons of readability, the score is shown up to 2 decimals. While they both show the same score, Punjab is ranked above Haryana
on the third decimal (5.534 versus 5.528).
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How each state scored across the 4 pillars of justice
Table 1: Rank and score for large and mid-sized states

I Ranks1to6 [ Ranks7to12 Ranks13to 18

Rank (out of 18)
Police  Prisons Judiciary Legal aid

s

Kerala 13

Score (out of 10)
Police Prisons Judiciary Legal aid

Tamil Nadu
Punjab

Haryana
Karnataka
Odisha

Gujarat

Madhya Pradesh
Chhattisgarh

Telangana

—
ul

West Bengal

Andhra Pradesh 13 - 477
Rajasthan 14 - 452
Uttarakhand =~ 15 - 17 15 % 449
Jharkhand 16 - 14 14 430
Bihar 17 14 - 18 16 4.02

Uttar Pradesh 18 18 14 17 18 332

States arranged in decreasing order of overall rank in cluster

Table 2: Rank and score for small states

W Ranks1to3 | Ranks4to5 Ranks 6to 7

Rank (out of 7)

Score (out of 10)

XA Police  Prisons Judiciary Legal aid IEEEI Police  Prisons Judiciary Legal aid
Goa 1 3 12 1 485 369 530 51 547

6 341 346

6 = - 460
Arunachal Pradesh 6 -- 7 7 343 -- 2.81 267

States arranged in decreasing order of overall rank in cluster

Himachal Pradesh

Note: For reasons of readability, the score is shown up to 2 decimals. While 2 or more states may show the same score in the table, one is ranked above the
other on the third decimal. This happens in the following instances:

1. Overall: Punjab above Haryana (5.534 versus 5.528)

2. Judiciary: Kerala above Madhya Pradesh (5.611 versus 5.606)

3. Prisons: Gujarat above Tamil Nadu (5.233 versus 5.231), and Andhra Pradesh above Punjab (4.352 versus 4.351)
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Prisons

‘ ranking

'Map 11: Large and mid-sized states

Rank

(out of 18) State Score (out of 10)

@ kerala MM 7

® Maharashtra [N 6.89

® Karnataka [ 6.50

4 west Bengal [N 6.12

5 odisha I 5.94

® Binar 561

@ Madhya Pradesh [ 5.30

® Chhattisgarh [y 5.24

o Gujarat [ 523

10 Tamil Nadu [ 5.23

L 4 Haryana [ 4.79

@ Rajasthan [y 472

13 Telangana 4.48

14 Uttar Pradesh 4.42

15 Andhra Pradesh 4.35

16 Punjab 4.35

6 17 Uttarakhand 3.72
18 Jharkhand 3.46

7
oa Map 12: Small states
Rank

5 '4 (out of 7) State Score (out of 10)
@ Goa N 530

() Meghalaya [[NNENER 5.24

® Arunachal Pradesh [ 4,10

1t 4 Mizoram [ 3.99
() Tripura [T 3.49

6 Himachal Pradesh 3.46

7 Sikkim 3.43

Note: 1. Map of Jammu & Kashmir is pre-August 2019. 2. For reasons of readability, scores are shown up to 2 decimals. While they both show the same
score, Gujarat is ranked above Tamil Nadu on the third decimal (5.233 versus 5.231). Likewise, Andhra Pradesh is above Punjab (4.352 versus 4.351).
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The capacity deficits

1 Data available == Meeting

%&;ﬁ% 17 36 Number of states and Union

Territories whose prison occupancy
Overcrowding was up to 100%.

2
2 Number of states and Union
Territories where the share of

women in prison staff was above
10%.

a1 [N

Women staff

50
=]

Correctional

Number of states and Union
Territories where correctional staff
vacancy was below 20%.

staff
Number of states and Union Territories
that spent, on average, more than
Spending 330,000 a year—=32,500 a month—per

inmate on food, clothing, medical,

on inmates vocational and welfare activities.

Budget
utilization

Number of states and Union
Territories that used at least 90%
of their annual budget.

The other deficits

05,366 ¢ 180%

Number of inmates Q.... o Prison
handled by the Pm \=2
1sanctioned I i oCccupancy
correctional staff in in Delhi.

Uttar Pradesh.
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Prisons: Escaping

correction

Prison management and prisoner care are state subjects.! While most prisons across
states are governed under the Prisons Act (1894), a few have enacted their own laws.
However, irrespective of whether they follow the 1894 Act or their own state enact-

ments, every state follows its own prison manual? which has detailed provisions for
the running of prisons.

ver time, across the globe, the
philosophy of incarceration has
moved from prisons being thought
of as places ‘for’' punishment,
where cruelty and degradation
are permissible, to places where people are
sequestered away for a period of time from
society ‘as’ punishment. Accordingly, the loss of
freedom should/ ought to be considered the only
consequence that the law can legitimately mete
out for crimes. In India, through a steady stream
of judgements the courts have focused on the
need to ensure prisoners’ rights, training and
rehabilitation. Pointing to what needs to change,
they have repeatedly highlighted overcrowding;
poor sanitation and nutrition; prisoner overstays;
the shortage of prison staff, doctors and escorts
to bring prisoners to court; the unavailability of
timely, quality legal aid; poor mechanisms to review
prisoner status; the absence of mandated statutory
mechanisms of prison oversight, as well as the near

absence of correctional and aftercare services for
released prisoners.

In a recent judgement, Re-Inhuman Conditions in
1382 Prisons,® the Supreme Court, in fact, laid down
guidelines on overcrowding, unnatural prisoner
deaths, staff inadequacy and untrained staff. This
echoes global standards of the Mandela Rules that
require, among other things, basic minimum living
requirements be accorded to prisoners, and much
like verdicts that have come before it, promotes the
idea that the Indian criminal system is based on a
reformatory and rehabilitative approach, and not
retribution.

The shift towards reformation and rehabilitation
demands changes in law, the ideology of policy
makers, the attitude of prison administrators,
and significant improvements in conditions on
the ground. Yet the shift toward a safe, sanitary,
rehabilitative environment remains distant.

NOTE: 4 states (Assam, Jammu and Kashmir [pre-August 2019], Manipur and Nagaland), and the 7 UTs (Andaman and Nicobar Islands, Chandigarh, Dadra and Nagar Haveli,
Daman and Diu, Delhi, Lakshadweep and Puducherry) have not been ranked. CY: Calendar year; FY: Financial year; pp: percentage points (the difference between two

percentages).

1 Under Art. 246(3), Seventh Schedule, List-11—4. Prisons, reformatories, Borstal institutions and other institutions of a like nature, and persons detained therein; arrangements
with other States for the use of prisons and other institutions.. Available online at: https:/Aww.mea.gov.in/images/pdfl/S7.pdf

2 Prison manuals contain detailed rules and regulations pertaining to prison administration.

3 Re-Inhuman Conditions in 1382 Prisons vs. State of Assam and Ors. WP(C) 406 / 2013. Available online at: https://sci.gov.in/pdf/cir/2016-02-05_1454655606.pdf.
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Infrastructure

Indicator

® Prison occupancy (%, Dec 2016)

® Share of UTPs (pp, CY 2012-16)

In comparison to other countries India’s
incarceration rate, at 33 per 100,000, is the lowest
of its South Asian neighbours* and much lower
than its BRICS partners, Brazil and Russia.®> Seen
in absolute numbers, in 2016, almost 1.1 million
prisoners went through the prison system even
though on any given day there may be over
400,000.%

As of 31 December 2016, the nationwide occupancy
rate stood at 114 per cent.” But averages tell only
half the story. A majority of states, including
Chhattisgarh, Uttar Pradesh and Madhya Pradesh,
have many more prisoners than their capacity to
house them. Twelve states and 5 Union Territories
(UTs)—Andhra Pradesh, Andaman and Nicobar
Islands, Bihar, Chandigarh, Daman and Diu, Goa,
Haryana, Jammu and Kashmir, Lakshadweep,
Manipur, Mizoram, Nagaland, Odisha, Puducherry,
Tamil Nadu, Telangana and Tripura—had fewer
prisoners than accommodation.

A closer look showed that some jails were more
overcrowded than others. In central prisons,
occupancy rates ranged from 20.5 per cent

in Nagaland to a staggering 222.5 per cent in
Chhattisgarh. In district jails, it ran up to 168 per
cent, as was the case in Uttar Pradesh, and in
Uttarakhand where sub-jails had at times crossed
208 per cent occupancy.®

Despite efforts to escalate prison construction

and increase capacity in existing facilities,
accommodation had not been able to keep up with
the increasing prison population. As recognized in
Re-Inhuman Conditions in 1382 Prisons, increasing
numbers of undertrial prisoners contributes
significantly to overcrowding. In the large and
mid-sized states, twelve states including Punjab,
Rajasthan, West Bengal, Jharkhand and Uttar
Pradesh had an occupancy of over 100 per cent.
Eight of these twelve states had seen an increase
in the undertrial prisoners population between
2012-2016.

Much of the overcrowding is accounted for by

the presence of ‘undertrials'—people in custody
awaiting ‘investigation, inquiry or trial'® For every
convict India has two undertrials in its jails. With
nearly 68 per cent of all inmates being undertrials,
India ranked a very high 15th out of 217 countries in
undertrial incarceration.”®

In thirty-three of the thirty-six states and UTs, the
share of undertrial inmates was above 50 per cent.
In 20716, Uttar Pradesh, with over 68,000 undertrial
inmates, had the highest number and accounted
for about 23 per cent of all undertrial prisoners. This
is nearly two-and-a-half times more than Bihar, the
next highest. Along with Maharashtra, these three
states make up nearly 41 per cent of all undertrial
prisoners.

Over five years, thirteen states and UTs—including
Arunachal Pradesh, Andaman and Nicobar Islands,
Chandigarh, Goa, Mizoram, Jammu and Kashmir,
Chhattisgarh, Sikkim, Punjab, Assam, Tamil

Nadu, Kerala and West Bengal— had managed

to annually bring down their undertrial prisoner
population, by up to 5 percentage points.

Despite attempts to bring down the number
of undertrial prisoners, data indicates that the

4 Pakistan is at 43 per 100,000; Bangladesh 43 (end-2015). Available online at: http:/Avww.prisonstudies.org/sites/default/files/resources/downloads/world_prison_population_

list_1th_edition_O.pdf)

5 According to the World Prison Brief: the prison population rate in Brazil was 301 (end-2015), while Russia’s was 445 for the same period. The United States of America has
the highest incarceration rate in the world at 698 per 100,000 population. Available online at: https:/Avww.prisonstudies.org/highest-to-lowest/pre-trial-detainees?field_

region_taxonomy_tid=All

Ibid, p 22.
Ibid, p. 28.

© o N o

Prison Statistics India, 2016- Table 2.20, p.78 and Table 2.1, pp. 49-50. Available at: http://ncrb.gov.in/

Section 428 CrPC: ‘Period of detention undergone by the accused to be set off against the sentence or imprisonment. Where an accused person has, on conviction, been

sentenced to imprisonment for a term not being imprisonment in default of payment of fine], the period of detention, if any, undergone by him during the investigation,
inquiry or trial of the same case and before the date of such conviction, shall be set off against the term of imprisonment imposed on him on such conviction, and the
liability of such person to undergo imprisonment on such conviction shall be restricted to the remainder, any, of the term of imprisonment imposed on him.

10 World Pre-trial/Remand Imprisonment List (third edition) by Roy Walmsley (2016). Available online at: https://www.prisonstudies.org/sites/default/files/resources/downloads/

wptril_3rd_edition.pdf




Figure 10: Prison occupancy and undertrial prisoners

The average occupancy across India's prisons is 114%. A plausible reason for rising occupancy are increasing undertrial prisoners.
The following figure plots states on their 5 year increase/ decrease in occupancy and undertrial levels.

Cluster Unranked states Large/mid-sized states Small states Prison occupancy
(%, 2016)
Arunachal Pradesh [ ) . .
Sikkim 50 100 150
10
Uttarakhand
Meghalaya
- Mizoram [ 4 Odisha
2
c
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Average 5-year change in share of undertrial population (percentage points)

Data source: Prison Statistics India (PSl), National Crime Records Bureau (NCRB)
Notes: 1. Data for prison occupancy is as of December 2016. Average 5-year change in undertrial population and occupancy for the period from calendar year 2012 to calendar year
2016. 2. Andhra Pradesh and Telangana are not included as their 5-year data was not available separately. 3. Union Territories have been excluded from this graphic. * pre-August 2019.
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numbers are rising. Between 2010 and 2016,
while the number of convicts increased by 8

per cent, the undertrial prisoner population
grew by 22 per cent. Their detention period has
also increased. lllustratively, the percentage of
prisoners incarcerated for more than a year while
awaiting trial has risen to 25 per cent (2016) from
19 per cent (2001)." Contributing factors range
from an increase in registered crimes, overuse
of arrest powers, investigation and prosecution
delays, infrastructural deficiencies in getting
prisoners to court, paucity of judges, ineffective
legal representation and case overload with
consequently longer trials.

Budgets

Indicator

Spend per inmate (Rs, 2016-17)

Spend per inmate (%, FY 2013-17)

Prison budget used (%, 2016-17)

Prison budget used (pp, FY
2013-17)

Change in prisons spend to state
spend (pp, FY 2012-16)

Nationally, nineteen states and UTs spent between
20,000 to 35,000 per inmate annually. This is less
than X100 per day on each prisoner. These figures
include the expenditure on prisoners’ upkeep,
such as food, clothing, bedding, water, sanitation,
hygiene, medical care, etc. It excludes the money
spent on salaries and overheads. At an all-India
level, Goa, with 2 jails, spent the most (nearly
396,000 per inmate). Among the eighteen large
and mid-sized states, Kerala spent the most, which
was less than half of what Goa spends on each
prisoner (just short of 42,000 per inmate).

Amongst all states, Goa, with 2 jails, increased its
spend per inmate by an average rate of 84 per
cent between financial year 2012-2013 to 2016-2017,
the highest rate. Among the large and mid-sized
states cluster, Rajasthan had the highest increase
in expenditure per inmate at 65 per cent, followed

by Uttarakhand at 26 per cent. Odisha showed

the lowest increase at 1 per cent. Among the small
states, Himachal Pradesh, Sikkim and Mizoram
showed the lowest increases of less than 5 per cent
each.

The large differential between spend on prisoners
has prompted the Supreme Court to remark that
it ‘'may also perhaps be necessary to have the
accounts audited to ascertain whether the money
is being spent wisely and whether it is being
utilized for the benefit of the prisoners or not'.”?

Only seven states and UTs utilized their entire
prison budget, including Sikkim, Himachal Pradesh
and Chandigarh. No large or mid-sized state
utilized its entire prison budget, with West Bengal
having, utilized 99 per cent of its budget, followed
by Kerala (98 per cent) and Karnataka (97 per cent).
Interestingly, Goa which has the highest spend on
each inmate showed the poorest utilization at 55
per cent. This may be because of its low inmate
population.

In the large and mid-sized states cluster, Uttar
Pradesh had increased its budget utilization to 94
per cent (2016-2017) from 74 per cent (2011-2012).
Bihar followed Uttar Pradesh with an increase in
utilization from 68 per cent (2011-2012) to 84 per
cent (2016-2017).

Seven of the eighteen large and mid-sized states
(Rajasthan, Madhya Pradesh, Haryana, Odisha,
Kerala, Tamil Nadu and Gujarat) saw a decline in
average budget utilization in the five-year period
between 2012-2013 and 2016-2017. Rajasthan
showed the highest average decline, followed by
Madhya Pradesh and Haryana.

Among the small states, Meghalaya had improved
its budget utilization to 88 per cent (2016-2017)
from 57 per cent (2011-2012). Goa, displayed the
poorest all-India utilization trend, sharply declining
to 55 per cent (2016-2017) from 91 per cent (2011-
2012).

The average five-year change (2012-2016) in

T Commonwealth Human Rights Initiative (2019). Jail Mail Nelson Mandela Day: 10 Things You Should Know About Indian Prisons. Available at: https:/ww.
humanrightsinitiative.org/publication/jail-mail-nelson-mandela-day-ten-things-you-must-know-about-indian-prisons
12 Writ Petition(s)(Civil) No(s).406/2013 RE-INHUMAN CONDITIONS IN 1382 PRISONS: https://hrin.org/wp-content/uploads/2018/03/SC-order-17.2.17.pdf
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expenditure is indicative of the proportion of their
budgets that states were able/willing to allocate
towards expenditure on prisons. In the small, and
large and mid-sized states clusters, only thirteen
states registered a positive change in prison
expenditure vis-a-vis overall state expenditure.

In ten states, prison expenditure did not grow at
the same pace as state expenditure; with Gujarat
showing that while state expenditure rose by 12.5
per cent, prison expenditure actually fell by 9.3
per cent in 2015-20176. This reinforces the overall
neglect prisons face, remaining largely ignored in
terms of state priority, which necessarily impacts
on their declared objective of being centres for the
correction and rehabilitation of inmates.

Human Resources

Indicator

Officers, vacancy® (%, Dec 2016)

Officer vacancy™ (pp, CY 2012-16)

Cadere staff, vacancy (%, Dec 2016)

Cadre staff vacancy (pp,
CY 2012-16)

Correctional staff vacancy
(%, Dec 2016)

Medical staff vacancy
(%, Dec 2016)

Medical officers vacancy
(%, Dec 2016)

Overcrowding and staff shortages can be as hard
on prison staff as prisoners. Low salaries, poor
training, lack of promotional opportunities, long
hours, arduous workloads and high vacancies at all
levels characterize prison administrations across
states. While the sanctioned strength is taken as
the benchmark for what the staff strength should
be, it is unclear how that has been arrived at, how
often it is updated or whether it was even adequate
in the first place.

13 Including Superintendents.

On average, vacancies ranged from 33 per cent to
38.5 per cent with the highest numbers being at
the level of officers and correctional staff. Between
December 2012 and December 2016, even though
the actual strength of prison personnel increased
by 6 per cent, the number of vacancies rose to 10
per cent. Meanwhile the prison population has
increased by 12 per cent.

With the exception of Chandigarh, Kerala and
Nagaland, all states registered high levels of
vacancies in 2016 across the five types of profiles for
which we looked at vacancy.

At the cadre level, seventeen states and UTs had

a vacancy of above 25 per cent. Uttarakhand had
the highest vacancy of 72 per cent, followed by
Jharkhand (69 per cent) and Bihar (66 per cent). All
small states registered cadre staff vacancies at less
than 30 per cent. At 9 per cent, Meghalaya had the
least vacancies.

Over a period of five years, in the large and mid-
sized states, Chhattisgarh made the most effort to
improve these vacancies, lowering its numbers on
average by 7 percentage points a year. lllustratively,
it was 55 per cent as of December 2011 and 18 per
cent as of December 2016. But cadre vacancies in
Uttarakhand and Jharkhand have continued to rise
by 6 and 4 percentage points respectively.

Similar to police, the situation is worse at the level
of officers. As many as twenty-two of thirty-six
states and UTs had vacancy levels of over 25 per
cent. Jharkhand had the highest at 70 per cent,
followed by Uttarakhand at 68 per cent. Among the
small states, Arunachal Pradesh had a vacancy of
50 per cent, while Goa had the lowest at 11 per cent.

Improvement has been uneven. Between 2012-
2016, Kerala, Karnataka, Chhattisgarh, Gujarat,
West Bengal, Haryana, Bihar and Maharashtra
reduced vacancies at both officer and cadre staff
levels. Similarly, at the officer level, Maharashtra
showed the most improvement among states in
filling up officer vacancies, of an annual average

14 Not including Superintendents as this was not provided as a disaggregated figure prior to PSI 2016-17.
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Prison staff vacancies

Across states, vacancies are greater than 20% for most prison staff positions.

Large and mid-sized states
Andhra Pradesh
Bihar
Chhattisgarh
Gujarat

Haryana
Jharkhand
Karnataka
Kerala

Madhya Pradesh
Maharashtra
Odisha

Punjab
Rajasthan

Tamil Nadu
Telangana

Uttar Pradesh
Uttarakhand
West Bengal

Small states
Arunachal Pradesh
Goa

Himachal Pradesh
Meghalaya
Mizoram

Sikkim

Tripura

Unranked states
Assam

Jammu & Kashmir*
Manipur

Nagaland

Union Territories

Andaman & Nicobar Islands
Chandigarh

Dadra & Nagar Haveli
Daman & Diu

Delhi

Lakshadweep

Puducherry
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Vacancy (%)

Correctional staff

NAZ|
v |
«278
7s.0 [N
NAS|
o.o [N
333 [
0.0/
175l
|
25l
100.0 [N
so.0 [
«s.7 [0
NA?|
0.0
so.0 [
23l

100.0 [N
NAS|
ey |
NA?|
so.0 [
NA3|

100.0 [N

100.0 [N
93.c [INNEG_
NAS|

0.0|

NA3 |
NA? |
NA® |
NAS |
NAZ |
NAS |

Medical staff

283 [
255 [l
442 [N
s01 [
207 [l
ss.c [N
se.1 [
0.0/
23
23l
304 [
210 [N
100 [N
13.6 [
s1.6 [
370 [
725 [
7s.0 [

200l
0.0/
250l
00
33
NA*|

29[l

2.2 [

| 16

Y |

0.0

0.0/

0.0/

NA*|

NA*|
92
NA*|

00|

1
Medical officers

so.o [
206 [
su1 [
105 [l
1170
cs.c [
.1 [
0.0 |
s2.5 [
205 [l
z72 [
200 [l
27|
ns i
z1.8 [l
ss.s [
1000 [N
ss.o [N

so.0 [
0.0

so.0 [
0.0

so.0 [

NAS |
0.0|

. [N
272 Il
ni i

0.0 |

0.0 |
0.0 |
NAS |
NAS |
sis [
NAS |
00|

176




g Prisons |

of 3.45 percentage points. In December 2011,
Maharashtra’s officer vacancy was 36 per cent
and in December 2016 it was 19 per cent. Tamil
Nadu (among the large and mid-sized states) and
Tripura (@among small states), however, showed an
increasing trend in officer vacancies, rising by 8
and 7 percentage points respectively.

High vacancy levels when left
uncorrected create practical
compulsions. For instance, in some
prisons, inmates must be crowded
together and locked up in small
spaces for prolonged periods despite
the availability of vacant barracks;
segregation of young and first-time
offenders from repeat offenders
becomes extremely difficult; prison
industries and welfare initiatives
remain minimal and visiting hours
are badly compromised. Where rules
provide for convicts to act as warders,
convict officers or night watchmen,
certain prisons come to be heavily
dependent on long-term inmates,
who manage various tasks, from
main gate registration to working

on all administrative tasks and even
disciplining others. Dependence
means their behaviour with other
prisoners—any exploitation, violence,
collusion in illegal activities or
corruption—has to go unchecked.

Prisons are notorious for increased health risks and
lowered life expectancy. The prevalence of HIV,
sexually transmitted infections, Hepatitis B and C
and tuberculosis in prison populations is 2 to 10
times higher than the general population.”® Prison
mortality rate is increasing. The number of deaths
per 100,000 prison population in 2001 was 311.8,
and increased to 382.2 in 2016 .The Model Prison

Manual, 2016 lays down that there shall be at least
one medical officer for every 300 prisoners and
that in central prisons, there should always be one
doctor available.”

Against the sanctioned 10 posts, Uttarakhand

had no medical officer. Barring the Andaman

and Nicobar Islands, Chandigarh, Goa, Kerala,
Meghalaya, Nagaland, Puducherry and Tripura,
twelve states and UTs had a shortfall of 50 per cent
or more medical officers available.

Shifting as they are meant to, towards reform

and rehabilitation, prison systems are required

to have a special cohort of correctional staff. The
Model Prison Manual, 2016 defines these as welfare
officers, psychologists, lawyers, counsellors, social
workers among others, and requires welfare units
in place—all ‘primarily concerned with the well-
being of prisoners, undertaking individualized
care for those needing institutional adjustment
and responsiveness through correctional
programmes'.”®

As of 2016, seven states: Andhra Pradesh, Goa,
Haryana, Manipur, Meghalaya, Sikkim, Telangana
and all Union Territories, except Delhi, had not
sanctioned even a single post for correctional
staff.® Another eleven—Arunachal Pradesh, Assam,
Gujarat, Himachal Pradesh, Jharkhand, Karnataka,
Mizoram, Rajasthan, Tripura, Uttar Pradesh and
Uttarakhand—had less than ten sanctioned posts.

Only four states—Jharkhand, Uttar Pradesh,

Kerala and Nagaland—had no vacancies at the
correctional staff level. But a closer look reveals that
Uttar Pradesh, with a prison population of nearly
100,000 inmates had only one sanctioned post for
a correctional officer, while Kerala, with a much
lower prison population (of 7,073 inmates), has the
highest at 25.%°

15 http://naco.gov.in/sites/default/files/Brief%20write%20up%200n%20the%20publication%20-prisons_0.pdf

16 Based on Prison Statistics India 2001 and 2016.

17 Model Prison Manual, 2016. Available online at: https://mha.gov.in/MHA1/PrisonReforms/NewPDF/PrisonManual2016.pdf

18 Ibid, p 44.

19 Prison Statistics India, 2016 includes Probation Officers/ Welfare Officers; Psychologist/ Psychiatrist; Social Worker/ Others under correctional staff.

20  Prison Statistics India, 2016, p 249.
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Over 5 years, prisons not seeing improvements

Prisons have been unable to evolve into centres of correction, reflected in the fact that only 4 of the 25 ranked
states were able to significantly improve on key capacity metrics.

Worsened Improved

Large and mid-sized states
Bihar
Chhattisgarh
Kerala
Maharashtra
Gujarat
Karnataka
Punjab

West Bengal
Haryana
Uttarakhand
Odisha

Tamil Nadu
Jharkhand
Madhya Pradesh
Rajasthan

Uttar Pradesh

Small states
Arunachal Pradesh
Goa

Sikkim

Meghalaya
Mizoram

Himachal Pradesh
Tripura

Union Territories
Chandigarh

Andaman & Nicobar Islands
Puducherry

Daman & Diu

Dadra & Nagar Haveli

Delhi

Lakshadweep

Unranked states
Nagaland

Manipur

Assam

Jammu & Kashmir*

Indicators
improved on
(out of 9)

W W W WNNOG OO OO NN NV

W W NNGBGOGBG®

- NN W NGO

Officer
vacancy
(PpP)

-3.20
-0.38
-0
-3.45
-0.63
-0.38
3.52
1.5
-1.07
-0.12
327
7.91
1.87
4.40
1.21
0.56

375
-0.18
1.81
1.82
3.82
476
734

0.00
0.00
-5.51
0.00
NA
7.54
NA

0.49
0.00
277
0.39

Cadre
staff
vacancy
(PP)

315
726
-015
315
-2.68
-4.03
276
-0.95
440
560
214
3.54
441
423
027
1.05

0.92
0.82
4.49
175
1.92
0.52
-0.04

-2.94
1.84
2.08
-3.08
NA
4.50
NA

0.05
0.00
1.66
1.32

Share of
women
in prison
staff (pp)

-0.28
-0.19
-0.07
146
0.59
0.74
0.15
0.25
019
0.24
0.98
0.89
0.38
0.76
0.86
0.01

012

-0.15
0.24

0.79

-1.50
0.43
-0.03

0.65
-0.17
0.51
-0.16
NA
0.30
NA

-0.09
-0.16
0.04
0.38

Inmates Inmates
per prison  per cadre
officer staff (%)

(%)

-0.4 47
41 4.0
-03 0.0
10 04
3] 6.8
36 13
97 107
21 17
23 =27
36 144
109 1.8
556 7.5
6.1 1.6
1.9 -0.4
3.0 =7
72 5.0
411 33.0
-1.7 03
193 18.1
13.8 48
1.4 4.9
6.8 6.5
12.3 1.0
-2.8 55
25 -254
-121 50
27.6 19.4
NA NA
1.7 -0.6
NA NA
=33 =50
-0.9 “bb
91 35
10.8 74

Share of
undertrial
prisoners

(PP)

0.06
-0.77
-0.10
110
119
1.07
-0.38
-0.09
0.50
012
119
-0.14
0.30
0.81
1.41
123

-4.92
-1.88
=053
1.07
-1.39
3.69
049

-214
-417
529
217
0.00
0.87
0.00

242
273
-0.26
=22

Spend per
inmate
(%)

233
1.4
7.5
122
1.0
12.5
6.5
1.4
31
256
12
10.6
4.5
124
653
15.8

204
84.4
37
187
42
27
58

21.6
171
18.5
304
54
-2.0
-86.1

56
74
10.2
28.0

Prison
budget
used (pp)

3.44
0.03
-0.68
0.51
-0.56
0.95
1.89
0.59
-116
0.12
-0.74
-0.60
325
-1.79
-2.28
4.00

0.01
-7.05
537
6.04
0.01
0.40
223

0.00
037
-1.58
0.00
0.00
-0.80
-7.80

-0.10
-0.33
-0m

-1.82

Data sources: Prison Statistics India (PSl), National Crime Records Bureau (NCRB); Combined Finance and Revenue Accounts of the Union and State Governments in India,
Compitroller and Auditor General of India; Open Budgets India.
Notes: 1. States and Union Territories are arranged in decreasing order of counts of improvement within respective cluster. 2. All data is for calendar year 2012 to 2016 except ‘spend per
inmate’ and ‘prison budget used’ (2012-13 to 2016-17) and ‘difference in spend’ (2011-12 to 2015-16). 3. Andhra Pradesh and Telangana have been excluded as 5-year data for these states
was not available separately. 4. For Andaman & Nicobar Islands, difference in spend, 4-year trend has been taken as 2010-11 data was not available. *pre-August 2019.

Difference
in spend:
prisons vs
state (pp)

6.6
14
05
20

218
12
71

64
-0.1
0.9

263
21
21
35
1.8
44

74
58
3.0
105.2
13.0
=13
-94

296
-3.0
-12
331
358
=7
322

34
0.0
-21.3
22

178




Workload

Indicator

Officers, vacancy (%, Dec 2016)
Officer vacancy (pp, CY 2012-16)
Cadre staff, vacancy (%, Dec 2016)
Cadre staff vacancy (pp, CY 2012-16)

Correctional staff vacancy
(%, Dec 2016)

Medical staff vacancy (%, Dec 2016)

Medical officers vacancy
(%, Dec 2016)

The Model Prison Manual, 2016 suggest a
maximum of 6 inmates per cadre staff. As of 2016,
only fifteen states met this benchmark. These
include three large and mid-sized states: Kerala,
Andhra Pradesh and Tamil Nadu. Looking at the
national picture, the number of inmates per cadre
staff (head warder, warder and other jail cadre staff
including clerks is the highest at 27 inmates per
staff in Jharkhand and the lowest in Nagaland (one
inmate per cadre staff). In most states, it is between
410 10 inmates per staff. While these ratios seem
reasonable, they do not take account of the fact
that the inmate per staff ratio has to be calculated
as three eight-hour shifts for a full day job.

Regarding prison officers (Director General to
Assistant Superintendent rank) per inmate,
Jharkhand presents the highest ratio at 343
inmates per officer, followed closely by Uttar
Pradesh at 304 inmates per officer. The best ratios
were seen in Goa, at 20 inmates per prison officer,
and Nagaland, at 11 inmates per prison officer.

Seen as a trend (2013-2017), among the ranked
states, Kerala, Bihar and Gujarat are the only
states to have consistently reduced the number
of prisoners per prison cadre staff and officers.
Among the small states, Arunachal Pradesh
showed an increase in both inmates per prison
cadre staff and officers, rising by 33 percentage

21 Prison Statistics India, 2016, pp. 250-257
22 Ibid. pp. 258-259

points and 41 percentage points respectively.

The Model Prison Manual, 2016 requires one
correctional officer for every 200 prisoners and one
psychologist/ counsellor for every 500. Only Odisha
(124) and Nagaland (28) are below this figure. In
reality, the ratio shoots up to one probation/welfare
officer per 2,033 prisoners and unbelievably 21,650
prisoners, for one psychologist/ psychiatrist. 2

Among the large and mid-sized states, this figure
was above 95,000 inmates per correctional staff
in Uttar Pradesh, followed by Gujarat with more
than 12,000 inmates per correctional staff. Among
the small states, Mizoram had the highest ratio
of inmates per correctional staff at 1,161, while
Himachal Pradesh had the lowest at 548 inmates
per correctional staff.

Diversity

Indicator

® \Women in prison staff (%, Dec 2016)

® Share of women in prison staff
(pp, CY 2012-16)

Of the more than 433,000 inmates across the
country, nearly 18,500 were women. Though not
exclusively looking after female prisoners, there
are just 9.6 per cent women across all levels of
the prison administration. Only six states and UTs,
Nagaland (22.87 per cent), Sikkim (18.82 per cent),
Karnataka (18.74 per cent), Arunachal Pradesh
(18.18 per cent), Meghalaya (17.05 per cent) and
Delhi (15.18 per cent) have more than 15 per cent
women staff. None of them come close to the 33
per cent suggested in policy documents. Goa and
Telangana have only 2.2 per cent and 2.3 per cent
women in prison staff respectively.

Looked at nationally, more than half (56 per cent)
of all women are clustered into the guard or warder
category, followed by 12 per cent at the ministerial
non-gazetted levels.?? At the senior level, women
are few and far between. Across the country there
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are just 272 women jailors and women officers of
the rank of deputy superintendent.

Rather than increasing women in the prison service
the year-to-year trend between 2012-2016 shows
negative growth in ten states and UTs: Mizoram,
Bihar, Chhattisgarh, Andaman and Nicobar Islands,
Manipur, Daman and Diu, Goa, Nagaland, Kerala
and Tripura. Maharashtra had an increase of 1.4
percentage points while Odisha, Tamil Nadu and
Rajasthan showed a marginal increase.

The intention of changing prisons from places of
detention into places that maximize the chance
of returning a reformed person into society

is ill-served by allowing the infirmities of the
system—such as overcrowding, shortage of staff,
and lack of oversight—to continue without a refit
for purpose. Correctional services, the world over,
are acknowledged as specialized services which
require specific skills and aptitude. The role of
prison staff is of responsibility, courage and care.

The All India Committee on Jail Reforms (1980-

Box 3: Reforming prisons

in Telangana

Over the past four years Telangana’s prison
administration has embarked on a journey to
take the system from one based on security to a
more human-centric one. With the reorganizing
of existing accommodation, overcrowding in
the state’s prisons is now more the exception
than the rule. Financial flexibility and

autonomy allows the head of the department
to decide on new initiatives rather than wait

for ministry clearance. The reorganization of
prison industries, collaboration with outside
businesses and special opportunities for
employment in petrol pumps across the

state not only provides convicts and released
prisoners a chance to earn, but gives the

prison substantial profits that are ploughed
back into prison development. Loans help
prisoners’ families get through the difficult
days. Unhygienic toilets have been transformed
into clean private places by paying prisoners

to clean them. The overall physical and mental
health quotient has improved greatly because
of increased food varieties from prison canteens

1983), popularly known as the Justice Mulla
Committee, had made several recommendations
to develop an All India Prison Service as a
professional career service with appropriate

job requirements, sound training and proper
promotional avenues. Unfortunately, even nearly
forty years on, these recommendations have not
been systematically implemented. After the Mulla
Committee Report, there had been no study on
prisons and prison reforms, until the Supreme
Court set up the Justice Amitava Roy Committee
in 2018. The continued lack of money, personnel
and infrastructural wherewithal required towards
ensuring the humane treatment of prisoners and
staff who care for them, is testimony to the lack
of intention to support the avowed ‘correctional’
aspects of imprisonment.

Madhurima Dhanuka, Commonwealth
Human Rights Initiative

Sugandha Shankar, Commonwealth
Human Rights Initiative

Prof. Vijay Raghavan, TISS-Prayas

and RO plants that ensure safer drinking water.
A spectacular reduction in deaths—from 56 in
2014 to 8 in 2018—has come about by ensuring
reliable on-site basic medical health care
augmented by outside hospitals, connected

by twenty-three ambulances and 100 per

cent medical escorts being available around
the clock. Collaboration with behavioural
psychologists for collective behaviour therapy
has helped change prisoner attitudes to life,
crime and each other. More opportunities to
communicate with the outside world have
added to peace within: phone facilities now
allow for prisoners to speak to their families and
lawyers twice a week, and improved visiting
facilities now allow visitors to speak to inmates
by phone across glass partitions. With visible
results, staff morale is high as is the motivation
to learn new management techniques to
engage with prisoners more closely and

less harshly. Telangana’s experiments have
drawn prison administrators across India to
visit, understand and learn from its reforms.
The challenge before the leadership now is

to change the age-old prison subculture and
sustain and institutionalize its reform initiatives.
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9. Suggestions

Rehabilitation, reform and correction

"Reform" here refers to reform of the individual, not the reform of the penal system. The goal is to

"repair" the deficiencies in the individual and return them as productive members of society.

Education, work skills, deferred gratification, treating others with respect, and self-discipline are

stressed. Younger criminals who have committed fewer and less severe crimes are most likely to be

successfully reformed. "Reform schools" and "boot camps" are set up according to this model. One

criticism of this model is that criminals are rewarded with training and other items which would not

have been available to them had they not committed a crime. I strongly believe that if we improve

the condition of closed prisons and use Scientific approach then definitely condition of Open

prisons can be improved.

Improving Conditions in Overcrowded Prisons
* Prison overcrowding is a major contributor to problems including
* reduced staff morale
* security and control difficulties
* increased health and wellbeing problems for staff and inmates
* increased levels of conflict and violence

* failure of rehabilitation resulting in increased re-offending

While building or expanding prison capacity can reduce overcrowding there are things that can be

done to improve conditions in overcrowded prisons.

Actually solving prison and jail overcrowding requires a firm commitment from the governmentand

cooperation within the justice system. The Centre stands ready to assist governments and justice

officials who choose to do this, by:

* suggesting practical measures to significantly reduce prison populations
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* offering examples of governments that have done so
» demonstrating how restorative justice can help reduce prison populations

* providing long-distance or on-site consultation

Security - Overcrowded prisons are more difficult to manage and frequently plagued by increased
conflict and violence. Often the movement of prisoners is restricted as a means of controlling the

situation. Unfortunately this adds to the stress and hostility felt by inmates.

1. Reduce Idleness

Reduce inmate idleness by increasing opportunities for exercise, sports, cultural and religious

activities. Active inmates are less likely to feel stressed and hostile.

2. Classify Prisoners

Classify and house prisoners according to their level of risk. Lower risk groups require less

security and can be managed on a lower security basis.

Health - As toilet, sanitation, and cooking facilities become inadequate to serve a growing prison
population, the health of staff and inmates is at risk, making it more difficult to control contagious

diseases.

3. Improve Sanitation

Organize and train inmates in preventative health care including basic sanitation, food

preparation and personal hygiene.

4. Grow Food

Involve low risk inmate labour to cultivate vegetable gardens, raise livestock (e.g., cattle,
sheep, pigs, perhaps poultry) to provide additional and more varied food for the prison. This

will improve nutrition and also provide inmates with meaningful activity.
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Overcrowded prisons are more difficult to manage humanely and effectively. As need for
living space increases the space available for educational, recreational, cultural, and religious

activities is often reduced or entirely eliminated.

5. Use Volunteers

Conditions - Prison overcrowding is an entrenched problem and solutions require careful
work and strong political will. Some of the creative measures taken to address this problem

have included:

Increase the involvement of volunteers, community groups and NGOs to provide meaningful
programmes for prisoners. Even where space is limited the involvement of volunteers

contributes to improved morale and reduces inmate idleness.

6. Train Staff

Train staff members in basic relational skills including effective communication, building
respectful and humane relationships, anger management and conflict mediation. This will

improve both staff and inmate morale.

Non Sentenced Prisoners - Prison overcrowding is sometimes caused by a slow court system
and as a result the number of remand or non-sentenced prisoners increases substantially. Some
non-sentenced prisoners may not have appeared in court due to lack of legal representation

and others may be eligible for bail.

7. Review Cases

Reduce the number of non-sentenced prisoners by establishing a process for lawyers,
prosecutors and judges to review the legal status of individual detainees and make appropriate

recommendations to the court.
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8. Speed Release

Govt. should organize volunteer lawyers or paralegal volunteers to help inmates prepare for

bail hearings and thus reduce the amount of time they may have to wait for their cases to be

heard.

Sentenced Prisoners - Many persons who have been sentenced to prison do not represent a real
danger or threat to the community. The court has ordered them imprisoned because few other
meaningful alternatives for punishment exist. Effective alternatives can be used to reduce the prison

population.

9. Increase Alternatives

Convene a meeting with judges, politicians, community leaders, lawyers and other relevant
groups to discuss the use of alternative community-based punishments rather than prison for
non-dangerous offenders. Consider holding the meeting at the jail or prison to expand

awareness of existing conditions.

10. Use Furloughs

Unless there are legal obstacles, permit trustworthy prisoners to leave during the day or

weekends for employment, family visitation or community service activities.

11. Adequate resources

Prisons should be supplied to the adequate funds so that they can properly cater there infra
structural needs, carry on various rehabilitation and correctional activities and make suitable

addition to these programmes with time.
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12.

13.

14.

15.

16.

17.

18.

Media’s Role: There should be regular visits by the media and press to study the condition of
the inmates and these reports should be published and the plight of prisoners should be
highlighted by media. The reason for this is that even there is no public opinion regarding

these matters and it is the duty of media to form a public opinion in these matters.

Institutional Publication: There should be some institutional publication in every
correctional system in which inmates should be allowed to express themselves freely. This
would improve their ability to express themselves and the loopholes or drawback in the jail

administration would also be brought forth to the light.

Role of Social Worker’s Visit: A oversee visiting committee consisting personalities across
various fields like social workers, media, academicians should be constituted. This committee
should be empowered to visit jail and see the conditions of inmates there and oversee other

reformative activities going on in a correctional home.

Role of Initiative System: There should be initiative system in the prison for the good
behavior like reduction in sentence leading to early release, giving job to the prisoners in the

jail staff.

Strict implementation of Bail Provisions: The provision bail no Jail should be implemented

in letter and spirit.

Reformative Activities: There should be promotion of reformative activities like meditation,
vocational trainings, exhibition of goods prepared by the prisoners. They should be provided

with facilities for studying and other artistic development.

Effective Legal Service: should be provided to the prisoners which will in turn help in
decongestion of the jails and for this there should be increase in remuneration of the counsel of

legal aid. Also there should be appointment of duty counsel in every prison to guide the
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19.

20.

21.

22.

prisoners in the legal matters in the same line as medical officer in every jail. Good attractive

salary should be offered to such lawyers so as to attract good legal acumen.

Pregnant Woman Inmates: There should be special care for the pregnant woman inmates in
the correctional systems. Special diets should be provided to them, there should be facility of
regular health check up of such inmates. Lady Doctor should be appointed by the government

as permanent staff in the prisons.

Departmentalisation: In every state there should be a separate department of prisons and
correctional services. And this department should deal with the prisoner’s institutional care,

treatment, after care, probation, and other non institutional services.

Judicial Surveillance: Every District judge should be given responsibility of visiting the
prison in his area of jurisdiction. This would put check on the various nefarious activities
which usually go on in prisons and it will also help in curbing the menace of corruption in the
prisons. It will also infuse confidence among the inmates as they would be able to compliant

against the jail authorities and ventilate their grievances.

New Prison Manual: There is dire need for a prison manual which is applicable throughout of

India and this is also stressed upon by the Supreme Court in Ramamurthy v. State of

Karnataka where it brought to the fore an urgent need for bringing uniformity in laws relating

to the prisons and has directed the Central and State Governments to formulate a new Model
Prison Manual. Even the All India Committee on Jail Reforms had also emphasized the need

for a consolidated law on prisons.
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9.1 Implementation of Forensic Science in initial stage

Forensic science is where science meets the law. It has a great significance in the criminal as well as
civil matters. Forensic evidence is the physical evidence found at the crime scene. It is an
unconcealed fact that the role of forensic science and evidence has extensive importance in the
justice system. In India, there has been prominence on the incorporation of technologies in the field
of investigation. Several commissions reports suggested that if courts consider the scientific method
in delivering the judgments, it can bring fairness, which is the hallmark of democracy.

Long-Term Solutions

Prison overcrowding is an entrenched problem and solutions require careful work and strong

political will. Some of the creative measures taken to address this problem have included:

Mobile judges travel to prisons to hold court hearings. This reduces the number of
remand prisoners.
* Judges use probation and community service as an alternative to prison.
» Legislators adopt sentencing reforms to reduce the length of sentences
* Parole boards are given authority to release and supervise prisoners early who pose
little danger to society.
» Parole boards sanction technical parole violators (e.g., fail to report on time) outside
prison.
The success of open-air prisons in India so far should be an impetus driving the States to scale up
the number of open prisons. Setting up such open institutions with prime focus on the reformation
and rehabilitation of prisoners will go a long way in shaping up the jurisprudence of prison
administration in India. Lastly, I would like to add as India is a developing country it would be
better that the citizens not only blame the justice system of India but do everything in their power to

stop crimes in the country.
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9. Conclusion

Everyone has different views about open prison system some are positive as well as negative but
the fact that we cannot ignore that it has become a part of new prison system around the globe.
Sociologists as well as psychologists have seen improvement in the people spending their sentence
in the prison due to open prison system. Penal Law is an instrument of social change. There is a
common belief that if undertrials are sent to open prison, they will escape. But the study found that
the prisoners did not escape even when they were kept in the open without a security barricade. In
this evolving age of human rights it is the solemn and constitutional duty of the correctional
systems to focus on retraining, rehabilitation and social inclusion. Prison system has granted a
mission to reform the convicts and take them back to the society. An ideal prison must provide for

adequate work, vocational training, and basic educational, medical and recreational facilities.

Open prisons are prisons without bars. It is a trust based system built on the principle of self
governance and self discipline, which is rehabilitative in nature. If this system is encouraged and
expanded across the country then it has the potential to not only change the prison systems but also
have a significant impact on crime, recidivism, and eventually help eradicate retributive form of

punishment.

A convicted prisoner is not a written off person from the society. The convicted prisoner who has
been sentenced to 10-20 years of imprisonment has to then return to the society. It is the duty and
obligation of the jail functionaries to return the inmate to the society as a functional responsible
individual. Open prison has deep sociological and psychological impact on both the prisoner and
prison institution. Open Prison system must be encourage. It humanises the prison system as a

whole.
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Though prison and rehabilitation is state subject but central legislation is the need of the hour to
bring uniformity in bringing these alternatives to the statute book. It is not the duties of judges only
to implement these in the absence of law. For, all the stakeholders should come together for
successful implementation of these alternatives after bringing a law for this purpose. The
incorporation of above discussed alternatives will have transformational effect on the criminal
justice system. These alternatives will give more choice to the judges in awarding the punishment
and tailoring the sentence. These alternatives to imprisonment will help in upholding and restoring
the rule of law in the prisons wherein the corrupt practices and human rights violations are rampant.
The alternatives would also better protect the liberty of the offenders and will work as a check on
the human rights abuses. Though it seems utopia but it is based on the premise that a person
becomes a criminal due to society so society Should come forward and take up the responsibility in
reforming the criminal. The evil effects of incarceration may be minimized by resorting to the
alternatives since the person as a convict or under trail will not be deprived of his liberty, would be
able to earn his livelihood, be in better position in preparing his defence and social ties also will not
get disrupted. Hence, it becomes pertinent to develop and give legal recognition to modern kind of

punishments in general statutes in order to rationalize the existing punishment mechanism.

It is imperative to promote institutions like Open Jails which will not only assist in decongesting the
Central and District prisons but will also give the harmless prisoners an amazing way to reform
themselves. Perhaps a fair opportunity is required to be given to these Jails in order to bring some

meaningful reforms to the prison system of our country.

Thus, significant recommendations/directions have been given by the NHRC, Jail Committees and

Supreme Court from long time to time. But still, the goal of having adequate number of open
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prisons in the country seems to be out of sight. Central and the State Governments need to actively

work on the same in order to deal with the sorry state of Central/District prisons in the country.

These Jails can be extremely helpful in reducing the burden on closed prisons. With Open Jails, the
government can employ the jail population, which would have otherwise remained unproductive.
The prisoners learn to shoulder responsibility and staying in that environment further helps them in
regaining their dignity. Open Jails also reduce burden on the exchequer as they can be administered
with very low cost as compared to closed prisons. The UN Standard Minimum Rules on the
Treatment of Prisoners (Rule 89) also noted that Open Jails provide the perfect conditions for the

rehabilitation of selected prisoners.

The open prisons can serve a good mechanism for reform for selected prisoners. This has come to
the forth after a public interest litigation has been filed, stating that prisons in India are in a very
poor condition, unworthy of living. There is a lack of funds for maintenance of these prisons and
the security costs are also high. The irony is that inspite of expenditure on tight security, some high
profile criminals at times manage to escape by breaching security. So, the government can be saved
of the unnecessary expenditures on security of persons who are relatively harmless and are
deserving of maintaining themselves in a self-disciplined environment. In this way, greater
expenditure can be made on security in high profile prisons, meanwhile shifting low profile

prisoners with good conduct to jails that are cheap and easy to maintain.

As society moves towards more scientific response to solving crime that is more in sync with the
human rights environment today, Forensic Science increasingly become an important part of the
process to dispense justice. Over the last many years, the work and opinion of the Forensic
Scientists has been used to develop new laws and jurisprudence by courts in the country. This is the

time of the knowledge revolution, and this revolution has resulted in technological advancement
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leading to a sudden and drastic rise in the crime rate in India. And after that the need to improve the
justice system rises and for that this forensic science came into existence to give the scientific
reasons for the cases because for every case nowadays forensic science gives the scientific evidence
which is required to prove the guilt or innocence of the suspect which helps in giving the judgment
according to the law. The main motto of criminal justice system is to supply honest justice.
Doubtless, rhetorical proof is additional authentic than ocular proof. Forensic science being
scientific proof could be a boon for criminal justice system. We have to overcome the present flaws

to discovery.

For improvement of Open Prisons Central and State Govt. must implement the suggestions basis on
comprehensive report conducted in year 2017 under Chairperson Hon'ble Mr. Justice K. S. Jhaveri,
recommendation of All-India Committee on Jail Reform in year 1980-93, report published by
NCRB in year 2019, "India Justice Report" published by TATA Trust in year 2019 and mainly
several convention and suggestions given by the United Nations. Ensure that periodic empirical
research is sanctioned by government to be undertaken in an independent manner, to study different
facts of the justice system in India, to ensure a better informed, and evidence-based approach to the

policymaking.
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