Legislative Framework in India

Introduction

The law of India refers to the system of law across the Indian nation. India
maintains a hybrid legal system with a mixture of civil, common law and
customary, Islamic ethics, or religious law within the legal framework
inherited from the colonial era and various legislation first introduced by the
British are still in effect in modified forms today. Since the drafting of the
Indian Constitution, Indian laws also adhere to the United Nations guidelines

on human rights law and the environmental law.

The Republic of India is governed by the Constitution of India, which was
adopted by the Constituent Assembly on November 26, 1949 and came into
force on January 26, 1950. The Constitution of India seeks to protect the
fundamental, political and civil rights of the people. It also embodies the ba-

sic governance structure of the country.

The Constitution of India provides for a Parliamentary form of Government,

which is federal in structure with certain unitary features.

Transparency, accountability and adherence to the rule of law depends on a
systemic arrangement and coherency between the three arms of the state, viz,
the Executive, the Legislature and the Judiciary. The Constitution of India
provides for a system of governance based on the below-mentioned three

arms within a federal framework with greater powers in the hands of the



Union Government or Government of India or the Central Government,

which governs the Union of India as a whole.

Broadly, the governance structure in India can be depicted as follows:

Legislature

In India, the Parliament is the supreme legislative body. As per Art 79 of the
Constitution of India, the Council of Parliament of the Union consists of the
President and two Houses, which are known as the Council of States (Rajya
Sabha) and the House of People (Lok Sabha). The President has the power to
summon either House of the Parliament or to dissolve the Lok Sabha. Each
House has to meet within six months of its previous sitting. A joint sitting of

two Houses can be held in certain cases.



The cardinal functions of the Legislature include overseeing of
administration, passing of budget, ventilation of public grievances and
discussing various subjects like development plans, international relations
and national policies. The Parliament is also vested with powers to impeach
the President, remove judges of the Supreme Court and High Courts, the
Chief Election Commissioner, and the Comptroller and Auditor General in
accordance with the procedure laid down in the Constitution of India. All
legislations require the consent of both the Houses of Parliament. The
Parliament is also vested with the power to initiate amendments in the Con-

stitution of India.

Executive

The President serves as the Executive Head of the State and the Supreme
Commander-in-Chief of the armed forces. Article 74(1) of the Constitution
of India provides that there shall be a Council of Ministers, with the Prime

Minister as its head to aid and advise the President.

The President appoints the Prime Minister, Cabinet Ministers, Governors of
States and Union Territories, Judges of the Supreme Court and High Courts,
Ambassadors and other diplomatic representatives. The President is also au-
thorised to 1ssue Ordinances with the force of the Act of Parliament, when

Parliament is not in session.



The President must consult the Council of Ministers and the Prime Minister
before taking any executive decision. It is important to note that the Council
of Ministers (usually known as the "Cabinet" and constituted of the members
of the ruling political party/alliance) and the Prime Minister (usually the
leader of the political party/consensus candidate of the alliance; also heads
the Cabinet) are members of Parliament and, therefore, by convention, in

their hands rest the legislative and executive powers of the Centre.

The federal units, ie, the States, have their own set-up in terms of legislatures
(normally referred to as the "State Legislature") and state administrative
wings similar to that of the Centre. Here, the Governor is the head of the
Executive, though the real power rests with the Chief Minister and his/her
Council of Ministers. There are certain territories in India that are not States,
but are known as Union Territories and these are governed directly by the

Centre.

The Constitution of India prescribes the separation of legislative and admin-
istrative powers between the Union and the States. Areas such as, defence,
railways, maritime, interstate trade, airways, banking, etc, are under the
jurisdiction of the Centre (Union List) and areas such as public order, police,
agriculture, etc, fall under the jurisdiction of the States (State list). There is a
third category of list also which is termed as the Concurrent List. It covers
areas such as criminal law and procedure, economic and social planning,

trusts, bankruptcy, etc, over which both the Centre and the States have leg-



islative and executive powers, though in case of conflict between the two,

the Centre's position prevails.

Judiciary

The Indian Judiciary as of today is a continuation of the British legal system
established by the English in the mid-19th century. Before the arrival of the
Europeans in India, it was governed by laws based on the Arthashastra,
dating from 400 BC, and the Manusmriti from 100 AD. These were the in-
fluential treatises in India, texts that were considered authoritative legal
guidance, however, till today the legacy of the British system is manifested
from the fact that India falls into the genre of common law system. The pro-
cedure and substantive laws of the country, the structure and organisation of

courts, etc, emanate from the common law system.

The Judiciary of India is an independent body and is separate from the Exec-
utive and Legislative organs of the Indian Government. The Judiciary in
India provides the people of the nation the necessary "auxiliary precaution"
required to ensure that the Government functions in favour of the people, for

their amelioration and for the betterment of society.

The judicial system of India is divided into four basic levels. At the apex
level is the Supreme Court, situated in New Delhi, which, under the scheme
of the Constitution of India is the guardian and interpreter of the Constitution

of India, which is followed by High Courts at the State level, District Courts



at the district level and Lok Adalats at the village and panchayat level. The
Supreme Court and High Courts have the special constitutional responsibili-
ty of enforcing the "Fundamental Rights" of the citizen, as enshrined in Part

11 of the Constitution.

Below is a schematic representation of the hierarchy of courts in India:

Hierarchy of Courts for Civil Matters
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Supreme Court

The Supreme Court has original, appellate and advisory jurisdiction. Its ex-
clusive original jurisdiction includes any dispute between the Centre and
State(s) or between States as well as matters concerning enforcement of

fundamental rights of individuals. The appellate jurisdiction of the Supreme



Court can be invoked by a certificate granted by the High Court concerned in
respect of any judgment, decree, or final order of a High Court, in both civil
and criminal cases, involving substantial questions of law as to the interpre-
tation of the Constitution. Supreme Court decisions are binding on all
Courts/Tribunals in the country and act as precedence for lower courts. Un-
der Art 141 of the Constitution, all courts in India are bound to follow the

decision of the Supreme Court as the rule of law.

High Courts

High Courts have jurisdiction over the States in which they are located.
High Courts have jurisdiction over more than one State: Bombay (Mumbai)
High Court, Guwahati High Court, and Punjab and Haryana High Courts.
For instance, the Bombay High Court is located at Mumbai, the capital city
of the State of Maharashtra. However, its jurisdiction covers the States of
Maharashtra and Goa, and the Union Territories of Dadra and Nagar Haveli.
Predominantly, High Courts can exercise only writ and appellate jurisdiction,
but a few High Courts have original jurisdiction and can try suits. High
Court decisions are binding on all the lower courts of the State over which it

has jurisdiction.

District Courts

District Courts in India take care of judicial matters at the District level.

Headed by a judge, these courts are administratively and judicially



controlled by the High Courts of the respective States to which the District
belongs. The District Courts are subordinate to their respective High Courts.
All appeals 1n civil matters from the District Courts lie to the High Court of
the State. There are many secondary courts also at this level, which work
under the District Courts. There is a court of the Civil Judge as well as a
court of the Chief Judicial Magistrate. While the former takes care of the civ-

il cases, the latter looks into criminal cases and offences.

Lower Courts

In some States, there are some lower courts (below the District Courts)
called Munsif's Courts and Small Causes Courts. These courts only have

original jurisdiction and can try suits up to a small amount.

Tribunals

Special courts or Tribunals also exist for the sake of providing effective and
speedy justice (especially in administrative matters) as well as for
specialised expertise relating to specific kind of disputes. These Tribunals
have been set up in India to look into various matters of grave concern. The

Tribunals that need a special mention are as follows:

1. Income Tax Appellate Tribunal

2. Central Administrative Tribunal

3. Intellectual Property Appellate Tribunal, Chennai Railways Claims



4. Tribunal

5. Appellate Tribunal for Electricity

6. Debts Recovery Tribunal

7. Central Excise and Service Tax Appellate Tribunal

For instance, the Rent Controller decides rent cases, Family Courts try
matrimonial and child custody cases, Consumer Tribunals try consumer is-
sues, Industrial Tribunals and/or Courts decide labour disputes, Tax

Tribunals try tax issues, etc.

Alternate Dispute Resolution (ADR) in India

An interesting feature of the Indian legal system is the existence of voluntary
agencies called Lok Adalats (Peoples' Courts). These forums resolve dis-
putes through methods like Conciliation and Negotiations and are governed
by the Legal Services Authorities Act, 1987. Every award of Lok Adalats
shall be deemed to be a decree of a civil court and shall be binding on the
parties to the dispute. The ADR mechanism has proven to be one of the most
efficacious mechanisms to resolve commercial disputes of an international
nature. In India, laws relating to resolution of disputes have been amended
from time to time to facilitate speedy dispute resolution in sync with the
changing times. The Judiciary has also encouraged out-of-court settlements

to alleviate the increasing backlog of cases pending in the courts. To effec-



tively implement the ADR mechanism, organisations like the Indian Council
of Arbitration (ICA) and the International Centre for Alternate Dispute Reso-
lution (ICADR) were established. The ICADR is an autonomous organisa-
tion, working under the aegis of the Ministry of Law & Justice, Government
of India, with its headquarters at New Delhi, to promote and develop ADR
facilities and techniques in India. ICA was established in 1965 and is the
apex arbitral organisation at the national level. The main objective of the
ICA is to promote amicable and quick settlement of industrial and trade dis-
putes by arbitration. Moreover, the Arbitration Act, 1940 was also repealed
and a new and effective arbitration system was introduced by the enactment
of The Arbitration and Conciliation Act, 1996. This law is based on the Unit-
ed Nations Commission on International Trade Law (UNCITRAL) model of

the International Commercial Arbitration Council.

Conclusion

'Framework legislation' refers to legislation that sets out structures for
governance and accountability or other processes for guiding the decisions

and actions taken by government or the executive.
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